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Worth $5,000.2—But She Threw 
It Away! 





One of the thousands of interesting stories which can be found 
in the files of the Life Department of The Travelers 


HILE sorting over her 
husband’s papers a 
widow found a $5,000 Trav 
elers life insurance policy. 
She promptly tore it up 
and threw. it away! 
Why? 
ignorant of the value of such 
things as life insurance poli- 


Because she was 


cies? 

No! Because she remem- 
bered that, ten years be- 
fore, her husband had 
stopped paying premiums 
on it and allowed it to lapse. 

But that isn’t the end of the story. When 
her husband stopped paying his premiums, 
he gave no instructions as to what he wished 
done with its cash value. The Travelers, 
following its customary procedure under such 
circumstances, carried it along on the ex- 
tended term feature. 

The extended term period on that par- 
ticular policy recently expired, and The 
Travelers, following its usual custom, started 
an imvestigation to find out whether or not 
the policyholder was still alive. A few days 
later a Travelers adjuster knocked on the 
door of a little home. 

“Did your husband at one time have life 
insurance in The Travelers?” he asked, after 
learning that the woman who came to the 
door was the person he wanted. 


“Yes,” she replied, “but 
he stopped making pay- 
ments about ten years be- 
fore he died. I found the 
policy a year or two ago, 
but I thought it was worth- 
less, so I threw it away.” 


“That makes no differ- 
ence,” replied the adjuster. 
“That insurance was still 
in force at the time of his 
death. Here is a check for 

$5,000.” 
You can imagine her 
pleasure and surprise upon 
receiving this $5,000 check out of a clear sky. 
But what she found most difficult to under- 
stand was: why should The Travelers go to 
all the trouble of finding her and paying her 
that $5,000 when no one outside of the Com- 
pany knew that the money was owing her? 


Had she known The Travelers better, she 
would have known that this was not an 
exceptional case; that The Travelers spends 
thousands of dollars every year in investigat- 
ing just such cases as these to make certain 
that its policyholders or their beneficiaries 
shall receive every dollar which is rightly due 
them. 

It is instances of this kind that convert 
Travelers policyholders and agents into en- 
thusiastic boosters for the Company. 


THE TRAVELERS 


THE TRAVELERS INSURANCE COMPANY 


[HE TRAVELERS FIRE 


HARTFORD 


>: INSURANCE 


THE TRAVELERS INDEMNITY COMPANY 


COMPANY 


CONNECTICUT 


The largest multiple-line insurance organization in the world. 
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A Law Clerk Extraordinary 


The Corporation Trust Company is, in effect, an extra, and decidedly extraordinary, law 
clerk for the practicing attorney. 


tter in what state or territory of the United States or province of Canada you may 

orporate a company or no matter in what state or territory of the United States 

of Canada you may wish to qualify a company to do business as a foreign cor- 

The Corporation Trust Company can render you just the assistance for that state 
ory or province that you need. 


With our offices and representa- 

wes in every state and tcrntory of "TELE CORPORAMUON TRUST COMPANY 
tives in every state and territory oO ‘ ar - a’ = 4 
the United States and every prov- 

he ; tates and every f{ 120 Broadway, New York 
ince of Canada, we can not only file 


papers and furnish statutory office Affiliated with 
for you in any jurisdiction, but we The Cor tation Trust Compan tem 
h > availabl for yo s nd po p ps 
nave ivailable tor your use a 15 Exchange Place, Jersey City 
guidance complete information and , . Ma 
precedents as to requirements and , epee 
best practice in every state, terri- er bae leer haa Street calodelphin. Pitetty Fete. Bids. 
torv or province. Washington, 815 15th Screct N. W. 
oven Deiee T B 

ion Trust 
Kansas City, . A Long Pile. 
San Francisco, Mills Bidg. 
Atlanta, Healey Bidg. 
Portland, Me., 281 &. John St. 


When our work is done and our 
very reasonable charges billed to 
you—which charges are properly a 
part of your disbursements for your and 
client’s account and have nothing to The Corporation Trust Companp of America 
do with your own fees—we step off 7 West Tenth Street Wilmington, Delaware 
your payroll until you need us again. 
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America’s Ruling Case Law 


Is to Be Found in 


UNITED STATES SUPREME COURT REPORTS 


The Complete Set of 274 Volumes of Original Official Edition (Reprint) Now Available 
in Compact Form Requiring Only Two Book Case Units 
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Month UW ae 


Nothing like it 


ever offered in Contained in 





the history of zm —— 
oks. 
—e 99c Per Vol- 
Worth ume, or 
the Price $271.26 for 274 
as Rent se : Volumes 


A verbatim Reprint of every Supreme Court De- 
cision on fine quality Bible paper. Legible print 
from new plates. Official pagination—not “star 
paged,” contained in Two Book Case Units. 


C A U TI O N } This is the only reprint of the Official Edition. Do not 
* Confuse it with any Cheap Edition of Unofficial Reports. 

DELIVERIES NOW BEING MADE 
Mail This Coupon Today 








The Banks Law Publishing Co. 


EE a ar ad Sere a ay an a a 192... 
Deliver to me, paid, a complete set of United States Supreme tion until otherwise advised. 
Court R "Oficial dition Reprint, consisting of volumes 1 to 274 All books delivered under this contract remain the property 
Official ition, in 29 books, at 99c per official volume, (274x99c=— company or your assigns, until same are id for. In case ars my “tere 
$271.26). I agree to RY for said books as follows: $5.00 with order to meet ,any one of - installments within 60 days after maturity, all 
and $5.00 a month until entire amount has been paid. ot said inst ing unpaid shall, at your option, immediately 





Also enter my subscription for advance parts and bound volumes of become due and payeble. 
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of the Judicial Conference 
nference, provided for in the 
yf September 14, 1922 (42 Stat. 


1 and sat for three days, Septem- 


lowing Judges were 


ior Circuit Judge George H. 
uit, Senior Circuit Judge Mar- 
wr Circuit Judge 
r.; 6th Circuit, Senior Circuit 


Circuit, Seni 


Denison; 7th Circuit, Senior Cir- 
Alschuler; 8th Circuit, Senior 
‘ough Stone; 9th Circuit, Se- 
William B. Gilbert 

Senior Circuit Judge of the 3rd 

uffington, was absent, and his 
Judge Victor B. Woolley of 


Senior Circuit Judge of the 5th 
Iker, was absent, and his place 
e Nathan P. Bryan of Florida. 
e produced a report from the 


idge of his circuit, with the sta- 
lanation of the condition of each 
uit, and much of the Conference 
considering the progressive 
luction of dead cases and in the 
business 
General and his immediate as- 
itor General and the Assistant 


| charged with the examination of 


present, and made an elaborate 
examined by the Conference. 


resented not only by the Attor 


» by the members of the Con- 
percentage of inactive cases as 
the active cases on the entire 
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docket; that in United States cases, the inac 
tive cases are 34 per cent of those pending at the 
end of the fiscal year 1928 and that the inactive 
cases of all classes, except bankruptcy, are 28.74 
per cent; that the total number of cases pending 
on the docket one year ago were 149,302; that the 
total number of cases pending on the docket for 
the fiscal year ending June 30, 1928, were 147,142; 
that the total number of civil cases in which the 
United States was a party were, at the close of 
June 30, 1927, 16,187, while those pending June 30, 
1928, were 18,546; that the total number of criminal 
cases pending at the close of June 30, 1927, were 
35,296, while those pending at the close of June 30, 
1928, were 30,375; that the total number of civil 
cases in which the United States was not a party 
were 38,370 at the close of the year June 30, 1927, 
while the total number at the close of June 30, 
1928, were 39,351. 

It will be seen that there was an increase in 
the civil business of the United States in the year 
of 2,359, and in the criminal cases there was a 
decrease of 4,921, but an increase in the same year 
of private civil cases of 981. 

The reports of the District Judges and of the 
Circuit Judges show that the removal of dead cases 
goes on under the rules which were suggested by 
this body in previous reports, but that there is a 
considerable increase arising from the prosperity 
and the normal growth of business in the country, 
which more than offsets the reduction due to the 
policy of cutting down dead cases. 

Speaking generally, it was clear to the Confer- 
ence that the condition of business in all the courts 
was satisfactory, and showed that there were 
enough Judges to do the business, and that the 
business would all be done, except that in the 2nd 
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Circuit, the two Districts, which are the Southern 
and the Eastern Districts of New York, including 
New York and Brooklyn, are in a hopeless situ- 
ation, and cannot be bettered unless at least three 
District Judges are permanently added to the 
Southern District of New York, and two in the 
Eastern District of New York. This deficiency 
has been brought to the attention of Congress for 
several years, and the present need is greater than 
ever. It is respectfully urged that there may be 
no further delay in the creation of these five new 
District Judgeships. 

Judge Manton, the Senior Circuit Judge of the 
2nd Circuit, reports that the following District 
Judges from other Circuits have been used in the 
2nd Circuit, in addition to the transfer of District 
Judges from one part of the 2nd Circuit to another 
part: Anderson of Tennessee; Atwell, Estes and 
Hutcheson of Texas; Holmes of Mississippi; Trie- 
ber of Arkansas; Burns of Louisiana; Grubb of 
Alabama; Kennedy of Wyoming; Groner of Vir- 
ginia; Meekins of North Carolina; Morris of New 
Hampshire; McCormick of California; Lindley of 
Illinois, and Cavanah of Idaho. 

It is clear that while the use of District Judges 
from other Circuits has been very helpful, they are 
not of a sufficient assistance to give hope of catch- 
ing up with the dockets in New York and Brooklyn. 
The delays in the District courts in those cities are 
well-nigh intolerable to the litigants, but it has not 
been so much a subject of complaint as it otherwise 
would be because of the much greater delay in the 
disposition of business in the trial of cases in the 
corresponding state courts of New York. The 
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problem that the state courts have is even more 
difficult than that of the Federal Courts, for in the 
latter, with the addition of five new District Judges 
we can look forward to a reasonable reform in the 
disposition of business. 

In addition to the above New York 
Judges, only one more seems to be required, and 
that is for the Southern District of Florida. In this 
very extended district it is proposed that ther: 
should be District Judges enough so that there may 
be one sitting at Jacksonville, another at Tampa, 
and a third at Miami. A bill for this has already 
passed the Senate and has been favorably reported 
by the Judiciary Committee of the House, and it is 
urged that this legislation be not delayed. A study 
of the statistics, the population and the geography 
of the district, with the amount of business shown, 
makes its necessity clear. 

Two recommendations are made for an in- 
crease in the Circuit Judges. One which was made 
last year is for an additional Circuit Judge in the 
2nd Circuit. The bill for this is now pending in 
Congress and is near passage. The four Judges 
of the 2nd Circuit have more business by 40 cases 
a year than the 8th Circuit, with its six Judges. 

The business of the 9th Circuit Court of Ap 
peals, though not so large as that of the 8th Cir 
cuit, it has been heretofore possible to dispose of 
by the use of a Circuit Judge, originally appointed 
to the Commerce Court, who has been assigned 
to the 9th Circuit for a number of years. This was 
Judge William H. Hunt, who has now retired for 
age. The necessity for supplying his place by the 


District 
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of Statutory Local Office—Full and 
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Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations 





The Best Bock on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Third Edition Including 1927 Amendments) 
by Josiah Marvel 


Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations, 


Cloth bound 300 pages. 


CORPORATION SERVICE COMPANY 


Delaware Tras! Building 900 Market St. Tel. Wilmington 132 
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Florida 


During the past several years a good deal of 
money has been invested in Florida by people 
outside of the State. 

Lawyers in various parts of the United 
States have clients who want to know their 
rights under the Florida Laws. 

The Florida Legislature passed many Laws 
from 1920-27 to take care of this new influx 
of outside capital. 


THE COMPILED GENERAL LAWS 
OF FLORIDA 1927 
ANNOTATED 


Is a complete new Official Compilation of all 
the Laws of the State, including those passed 
by the 1927 Legislature, thoroughly annotated. 
The annotations are a digest of the decisions 
of the Florida and Federal Courts construing 
these laws. 
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creation of another Circuit Judge for that very 
arge 9th ( seems clear to us. 
The Judge f the Circuit Court of Appeals, 
any of them, reside at places far from the cities 
which the hold court, and after their sessions 
obliged t ring to their homes, tor the study 
cases and the writing of opinions, heavy records 
ind briefs. The limitations imposed by law and 
by postal regulations are such that these docu- 
ments, absolute necessary t the disposition ot 
business by the Judges, must be cut down to sepa- 
te packages not exceeding four pounds. We rec- 
mmend that the law and the regulations be 
hanged, s« to permit the sending of necessary 
court records and books in one package trom one 
place to another, free through the mails, without 
mitatior t 
The circulation of law books to all the Federal 
judges unde revious appropriations has been 
seful and satisfactory. We recommend that these 
shall hereafter include the new Recompiled Digest 
Federal Reporter, and the new Digest of the 
ni ited state preme Court Reports, published 
by the Lawyers’ Cooperative Publishing Company. 
Such Digests are of the utmost value in facilitating 
the work of tl ludges and of the members of the 
who can ha access to them 
This Conference at its last meeting adopted 
olution prt ng for a Law Clerk for each Cir- 
uit Judge, at ulary not to exceed $3,000 a year. 
We desire to renew this recommendation, because 
the necessity for such a provision impresses itself 
more upon the Conference than it has ever done 
before 
It is satisfactory to report that with the excep- 
n of the 6th Circuit, which has been delayed in 
the dispositior business before it, there are no 
irrears, and that the business in those courts is 
bstantially up to date. The reason for the delay 
the 6th Circuit has been the heavy business 


two years’ illness and subsequent 


there, and tne 


leath of Judge Donahue. With the filling of the 
cancy and the addition of a fourth Circuit Judge 
there, just provided and appointed, the small 
rrears in that Circuit will be promptly met. But 
can not be emphatically stated that the only 
iy by whi rrears have been prevented in these 
ne Circuit Courts of Appeal has been continuous 
1 hard labor The opinions of these courts, 
h have high standing, are very important, and 
1ot a waste but a real help to the public busi- 
to furt Law Clerks to the Circuit Judges 
sist them in their labors of preparation. 
The Conference recommends to the Senior Cir- 
judges that in soliciting reports from the 
District Judges of their respective Circuits, 
e be included therein the number of cases sub- 
ted to the District Judges which have not been 
led by the first of August of each year. 
For the Conference, by 


am H. Tart, CuHrer JUSTICE. 


Banks and Law Practice in England 


H irity in the problems that confront the 
profession on both sides of the water, referred to 


s department in our last issue, is further 
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illustrated by a recent passage between the Council 
of the Law Society (London) and the Midland 
Bank, a large financial institution of the kingdom. 
According to a report of the meeting of the Coun- 
cil in the Law Times of August 24, “the attention 
of the council having been drawn by the Sheffeld 
District Incorporated Law Society to a circular 
letter which had been broadcast by the local branch 
of the Midland Bank suggesting that their custom- 
ers should entrust to their bank the preparation of 
codicils to their wills, appointing the bank executor, 
the council made representations on the subject to 
the head office of the bank in London.” The report 
continued, in part: 


“The council addressed a letter to the General Manager, 
Midland Bank, London, to the effect that they were of opinion 
that it was undesirab le that suggestions should be made to 
the public that they should make codicils to their wills to be 
prepared by those who were not their ordinary legal advisers 
—particularly when those who made the suggestion were 
proposing themselves to benefit by it, and asked if the gen- 
eral manager would kindly consider this opinion and let the 
council have his views in regard to it. 

“In reply, Mr. H. A. Astbury, joint general manager, 
wrote regretting that the circular letter had been issued by the 
joint. managers of the Sheffield branch of the bank ‘without 
our knowledge, and immediately we heard of it we stopped 
any further letter being issued. We quite agree with the 
view of your council, and it is not our practice to prepare 
codicils to wills already made; on the contrary, we always 
stipulate that the preparation of wills and any codicils thereto 
should be effected by the legal advisers of the persons pro- 
posing to employ our Trustee Company.’” 





Officers of American Legislators’ Association 

OBERT L. PATTERSON, of Taft, Calif. 

was elected President of the American Legis- 
lators’ Association at its meeting held in Seattle 
last July. Senator Horace W. Shantz, of Phila- 
delphia, Pa., was elected Vice-President and Sena- 
tor Henry W. Toll, of Denver, Col., past-president 
and founder of the organization, was made honor 
ary director. The board of managers was re- 
elected. It is composed as follows: Senator Sea- 
bury Mastick, New York; ex-Representative Frank- 
lin S. Edmonds, Philadelphia; Senator Sanborn 
Young, Los Gatos, Calif.; Representative Milton C. 
Lightner, St. Paul, Minn.; Representative Howard 
P. Castle, Chicago; Senator Howard F. Baxter, 
Grand Rapids, Mich.; Senator Joseph L. Robbins, 
Rapid City, S. D.; Senator Charles R. Hollings- 
worth, Ogden, Utah; Representative Henry L. 
Shattuck, Boston; Senator Chester C. Bolton, 
Cleveland, Ohio Representative George B. Utter, 
Providence, R. I.; Senator Naaman Jackson, Logan, 
W. Va., and ex-Representative William B. Bel- 
knap, Goshen, Ky. 


Signed Articles 


As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions in signed articles, 
except to the extent of expressing the view, by the fact of 
publication, that the subject treated is one which merits 
attention. 
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The Disregard of 
The Corporate Fiction 


and 


Allied Corporate Problems 


BY 





I. MAURICE WORMSER 


A.B., LL.B., LL.D. 
Professor of Law, Fordham University School of Law 





CONTENTS 
Disregard of the Corporate Fiction—When and Why. 
Piercing the Veil of Corporate Entity. 
Voting Rights and the Doctrine of Corporate Entity. 
Legal Status of Joint Stock Associations. 
Power of a Corporation to Acquire its Own Stock. 
Legality of Corporate Voting Trusts and Pooling Agreements. 
May the Courts Compel the Declaration of a Corporate Dividend? 








“Moreover, as I have said, it is a readable book, written in a delightful style. The chief 
attraction, however, to me is the inspiration and the push which come from the author's state- 
ments regarding the vigor of the law to develop with the needs of the times. He looks forward 
not backward. Every lawyer and student should at least read the chapter on the “Disregard 


of the Corporate Fiction.” 
Freperick E. Crane, 
Court of Appeals of New York. 


“I know of no other law book which has so clearly and concisely treated of all branches of 
these problems as does Pyofessor Wormser’s smal! but comprehensive work. Its reference to 
the cases will appeal to the profession and its clarity of statement ought to be recognized by lay 
readers who are interested in the subject matter. And is there any one engaged in business 


who is not so interested?” 





Russe_t BENEDICT, 
Formerly Justice N. Y. Supreme Court, 
Now Official Referee of Supreme Court, Second Judicial Departmen‘. 











Price $2.50 postpaid 
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THE SUPREME COURT AND THE DECLARATORY 


JUDGMENT 


Rapid Progress in This Reform Since 1922—Established by Rule of Court in England—Pro 
ceeding Well Known in Our Law, Though Not Bearing That Name, and Illustrated by a 


Whole Series of Actions 


Three Recent Cases Before U. 


S. Supreme Court in 


Which Declaratory Judgment Is Mentioned in Opinion—Comment and Criti- 
ism—Question May Be Squarely Presented If Federal Bill Passes 


Epwin M. BorcHARD 


P) fessor of Law 


INCE tl loption in 1922 by the Commissioners 
= m State Laws of the Uniform Declara- 
tory Judgments Act, this particular reform in the 
administrration of justice has made rapid progress. In 
ill, sor WW three states have now adopted the pro- 
edure, and irly three hundred cases from 1919 to 
1928 have been reported. The declaratory judgment, 
it will be recalled, enables the courts to render final 
udgment be en litigants, without attaching to that 
judgment a coercive decree for damages or injunction. 
Except for such coercive decree, the judgment differs 
in no essential respect from any other judgment be- 
tween opposing parties. The judgment merely declares 
the rights rties on formal complaint or peti- 
er suit, W ut necessarily invoking 

ff ess of execution. Its great advantage 

he fact that it enables an issue to be narrowed 

be termined’ before breach or violence has 





It takes account of the fact that people may 
have controversies as to their legal rights under a writ- 
or otherwise, which require settlement 


by a court prior to the irretrievable destruction of 
economic at cial relations consequent upon a breach 
r violence, a hat in many cases grave doubt or un- 
ertainty a legal relations may disturb the social 
equilibriur require prompt judicial settlement. In 
an econon rid held together by a network of long 
term contracts and governmental regulation and con- 
rol, it seems crude to insist that a dispute arising 
between parties can only be judicially settled if one or 
ie other a at his peril up s own interpretation 
his rights and takes the fatal plunge. Relations once 
¢ en breacl rarely be knit together 
ag: 
Che f the English-speaking world and much 
f the Continent have long discovered that courts play 
n essential part in society, not merely to redress 
wrongs alrea committed, or just about to be com- 
mitted, but to determine controversial issues by remov- 
g clouds and uncertainties from titles and from other 
gal relations, when a useful purpose is thereby served 
the issue is finally settled. Equity has taken 
of this necessary function of the courts in 
specific proceedings, and in these proceedings declara- 
y judgments have been rendered for centuries with- 
out the suggestion that the proceeding did not involve 
r “controversy.” In England, where the 
lara udgment procedure was established by 
re Rule of Court, every action for a declaratory 
idgment must involve what the court considers a 
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“cause of action,” a litigation between adversary par- 
ties placing in issue a question which needs final judi- 
cial settlement and which the court is able to decide. 
That an action resulting in a declaratory judgment 
is well known to our law, though not characterized 
by that name, is evidenced by a whole series of actions 
and proceedings which result merely in a judgment 
finally determining the rights of the parties, the judg- 
ment, however, not requiring the losing party to do 
anything. The court on demand of one of the parties 
determines their rights—all that is needed for the set- 
tlement of the dispute or controversy. Among actions 
of this type are bills for the construction of written 
instruments, mainly wills, for the determination of dis- 
puted or doubtful questions of title to real estate, 
whether the plaintiff is in or out of possession,’ actions 
for the removal of a cloud from title by declaring an 
instrument or record invalid, actions for a judgment 
declaring a legal title impressed with a trust or declar- 
ing supposed trusts invalid or declaring instruments or 
transactions, such as marriage, invalid, or even on 
occasion, valid. Statutes authorizing judgments prov- 
ing the tenor of lost instruments, or proving the valid- 
ity, when contested, of instruments to be recorded or 
judgments declaring the validity of bond issues are 
declaratory in character. There are innumerable pro- 
ceedings resulting in judgments which are incapable of 
execution and which require no execution, because they 
determine finally the rights of the parties—sometimes 
declaring a new status, such as judgments of divorce, 
sometimes declaring or affirming an existing status, as 
a declaration of the nullity of an instrument or transac- 
tion. Among such judgments are those quieting title; 
decrees of divorce; judgments of adoption and chang- 
ing names; judgments registering land titles ; establish- 
ing legitimacy or illegitimacy and title to office; the 
ancient action and judgment quia timet; judgments 
establishing drains, irrigation canals, line fences, boun- 
dary lines, highways, improvements, schools in school 
districts; judgments in escheat; appointing guardians, 
trustees, receivers, executors; admitting wills to pro- 
bate ; establishing heirship; judgments in interpleader ; 
the action of a trustee for instructions; and any num- 
ber of other actions and proceedings. Every judgment 
for the defendant is in effect a declaratory judgment 
In very few of these cases is there any so-called 
“actionable wrong.” Immediately threatened injury or 





1. See Conn. Public Acts 1915, c, 174, sec. 1. Ackerman v. Union 
& New Haven Trust Co. (1915) 90 Conn. 63, 96 Atl. 149, and The 
Declaratory Judgment—-A Needed Procedural Reform, (1918) 28 Yale 
Law Journal 1, at 30; and the proceedings discussed in 6 Pomeroy, 
Equity Jurisprudence, 3rd ed., sec. 780, n. 17. 
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violence should not be, and in these cases is not, 
deemed necessary to prepare a dispute or controversy 
for judicial determination. 

In none of the cases mentioned above is the judg- 
ment in first instance subject to execution, though in 
some cases a sheriff’s aid may be obtained if the judg- 
ment is disobeyed. These cases exemplify the fact that 
the judicial power may legitimately be invoked to settle 
issues in which certainty is required for the stabiliza- 
tion of social and individual relations. Where such 
uncertainty involves serious economic dispute or con- 
troversy, arising between individuals or corporations, 
and where it is raised in the form of a contested issue 
and it seems important in the court’s opinion that the 
issue or controversy be settled finally, courts do not 
insist, when the legislature has given it the power to 
decide such controversies by declaratory judgment, that 
one of the parties must first injure the other by acting 
on his own interpretation of his rights. Certainly an 
“actual controversy” of the most bitter character can 
exist before violence or breach has occurred. It has 
been suggested that “made cases” could be presented 
to the court. The suggestion is not verified by experi- 
ence. Moreover, the court has full control over the 
procedure, for the rendering of a declaratory judgment 
in a particular case is discretionary with the court, 
conditioned on the court’s view that it will serve a 
useful purpose in terminating the controversy—a situ- 
ation no different from that before the court on peti- 
tions for injunction, mandamus, certiorari, and other 
forms of procedure. The rendering of judgments in 
such cases is always discretionary. Thousands of 
precedents may to some extent have hardened the dis- 
cretion into rule, as it has indeed in England, but it is 
still open to the court at all times to decline to render 
a declaratory judgment if it thinks it improper in a 
particular case. Moreover, the existing forms of pro- 
cedure have not frustrated “made cases” to obtain a 
ruling on a question of law, a fact well known since 
Hylton’s case in 1796 (3 Dall. 171) upholding the 
federal tax on carriages. The court must determine 
whether a case is adversary in character, so that a 
judgment will settle the controverted issue between the 
parties. The declaratory judgment in this respect adds 
nothing to existing rules of law. 

The declaratory action in England and other juris- 
dictions which have enjoyed this form of procedure, 
may be brought in two types of cases: (a) where no 
other form of action is possible, as in the case of 
Guaranty Trust Company v. Hannay,’ in which the 
Guaranty Trust Company brought an action for a 
@eclaratory judgment that they were under no duty to 
repay to Hannay, as the latter had privately claimed, 
the amount received by the Guaranty Trust on certain 
forged bills of exchange, and (b) where some more 
coercive action for damages or injunction would have 
been possible, but the plaintiff is content with a milder 
judgment merely declaring his rights as claimed in his 
petition or complaint. The Scotch have known this 
procedure since the 16th century. It was with respect 
to type (a), what may be called the negative form of 
declaratory action, that Lord Brougham, delivering his 
opinion in 1846 in the House of Lords, in the case of 
Earl of Mansfield v. Stewart,’ said 

“T cannot close my observations in this case without once 
more expressing my great envy, as an English lawyer, of the 


2. Guaranty Trust Co. v. Hannay (1915) 2 K. B. 536, 12 A LR 
1, at 18-26 
8. 5 Bell, 139, 160. See (1918) 28 Yale L. J. 1, 25 








Scotch jurisprudence, and of those who enjoy, under it, the se 
curity and the various facilities and conveniences which they 
have from that most beneficial and most admirably contrived 
form of proceeding called a declaratory action. Here, you 
must wait till a party chooses to bring you into court; here you 
must wait till possibly your evidence is gone; here, you have 
no means whatever, in ninety-nine cases out of a hundred 
of obtaining the great benefit of this proceeding.” 

Lord Brougham, who had agitated for this procedural 
reform since 1828, lived to see it adopted in the Chan 
cery Procedure Act of 1852 and in the Legitimacy 
Declaration Act of 1858. Section 50 of the Act of 
1852 provided that: 


, a shall be open to objection on the ground 
that a merely declaratory decree or order is sought thereby 
and it shall be lawful for the Court to make binding declara 


tions of right without granting consequential relief 

The Court of Chancery construed the Act to cover 
only cases in which consequential or coercive relief, if 
demanded, could have been obtained.* This narrow 
view limited the scope of the declaratory action from 
1853 to 1883 to those cases only in which the plaintiff, 
having available a coercive remedy, close the milder 
declaration of his rights as adequate relief (type (b) 
above ). 

It would seem that such cases present every ele 
ment of a “case” or “controversy” in the most tradi 
tional sense, the only difference lying in the fact that 
no coercive decree is attached to the judgment. What 
these decisions ruled out was the negative form of 
declaratory action, where the plaintiff seeks a judgment 
that he is under no duty to the defendant to do certain 
things, a controversy or uncertainty involving prac 
tical consequences, having arisen. The possibility of 
such an action was conferred by the reforms instituted 
under the Judicature Act of 1873. By the Supreme 
Court Rules of 1883, Order XX V, Rule 5, the narrow 
construction given by the Court of Chancery to Sec 
tion 50 of the Act of 1852 was changed, and the broad 
form of declaratory action, both under types (a) and 
(b) was authorized as follows: 

“No action or proceeding shall be open to objection, on the 
ground that a merely declaratory judgment is sought thereby, 
and the Court may make binding declarations of right whether 
any consequential relief is or could be claimed, or not.” 





The determination of disputed issues under writ- 
ten instruments was probably covered by the Rules of 
1883, but for the sake of certainty the amended Rules 
of 1893, Order LIV (A) provided: 

“In any Division of the High Court, any person claiming 
to be interested under a deed, will, or other instrument, may 
apply by originating summons for the determination of any 
question of construction arising under the instrument, and for a 
declaration of the rights of the persons interested.” 

So important has the procedure for a declaratory 
judgment become in England that approximately 60 
per cent of the equity cases have for decades been 


4. Rooke v. Lord Kensington (1856) 2 K. & J 3, 760; Ledy 
Lengdale v. Briggs (1856) 8 De G. M. & G. 891, 42 It doubtless 
appeared inexpedient to the court to determine a question concerning a 
legal relation which had not actually arisen and might never arise It 
thus is natural that the court did not think it had been authorized to 


decide, quia timet, by way of anticipatory defense, that B, a defendant, 


will, in future, have no just claim against A, a pla fi eckson 

Turniey (1853, Ch.) 1 Drew 617, 627 Possibly these cases were cited 
by the Supreme Court in Willing v. Chicago Auditorium Asso. because 
they are cited in Cross v. De Valle (1863) 1 Wall. 5, which decided 


that the court would not pass upon the rights of persons not in esse 
or declare future rights only. The relevancy of these cases to the Chi 
cago Auditorium case is not perceived. In Rooke Kensington, the 
plaintiff asked a declaration that ‘'s legal title was unaffected by an 
equitable claim of the defendant of which he had n tice when he 
acquired the legal title. The declaration was refused under the 1852 
construction, but since the Rules of 1888, such a declaration may be 


granted. Fing Ping Shun v. Tong Shun (P. C.) (1918) A. C. 408 


r 



































ut procedure. The statistics for the 
have been 
MECLARATORY JUDGMENTS IN 
CHANCERY REPORTS, 


1918-1928 


brought under 
past ten years 
PROPORTION O 

THE ENGLISH 


as follows 


TotalNo No. of % of 

I cases » | D J 
(1928) 1 4 43 8 . &.1 
(1927) CI 9 . 523.5 
> C} ) 59.3 
126 ) Cc} R4 7 67.6 
1925 ) Ul 0 47 67.1 
(1924) 1C 16 31 67.3 
2 Ch 4¢ l 67.3 
(1923 ) 1 Ch 4 l 68.8 
2 Ch 49 ) 59.1 
1922) 1 Ch 47 D Skseednotes 61.7 
2 Ch 70 6 51.4 
1921) 1 Ch s { 58.6 
2 Ch 56 62.5 
1920) 1 Ch 64 ) 60.6 
2 Ch a1 0 58.8 
1919) 1 Cj 10 5 62.5 
( l 54.8 
418 ( 4 6 65.4 

( ) 7 55.1 
[he cases in England and in the states that have 


adopted the act a declaratory judgment involve 
in the main claims a1 out of disputed ownership 
Ot property, rea and personal ; the construction of 


cing 
a 


wills and the settlement of estates, construction of 
mortgages, deeds, contracts, corporate and partnership 
agreements, leases, insurance policies and documents 
of all types; the declaration of status, such as nation- 


monial status, legitimacy, or func- 
teacher, officer ; 


ality, alienage, ma 
as member, 


tion or relationship, such 
and the validity validity (and in the United States 
the constitutionality ) of statutory and administrative 


tically every human relationship 
courts for final judgment, the 
laratory action being that it nar- 
is the determination and maintains 
relations during and after the 
of the procedure is not its least 
ommendable The only difference between the 
leclaratory judgment and any other judgment, it may 
be repeated, is that the declaratory judgmeni, inherent 
immediately fol- 


rules and orders 
has come before the 
advantage of the d 
rows the issue, sp 
ntractual and ther 
ontest The simp! 


in fact in every other decision, is not 
lowed by a coe1 decree for damages, injunction or 
It merely declares the rights of 


specific performance 

he parties, which is all that most parties ask or society 

requires. Enforcing machinery for decisions of State 
ecomes less | and necessary with the develop- 
ent of civilized society; the policeman or sheriff is 


kept in the background As Salmond has said: 


‘To a large ext already, in all orderly societies, this 
net the administration of justice has become merely 
ent; it is N e most part sufficient for the state to 

eclare the rights and duties of its subjects, without going 
yond declarat enforcement.” 

Would it 1 be extraordinary that a procedure 
hich has conferred so much benefit on the rest of the 
nglish-speaking world, exemplified in thousands of 

ases in England and in the states of this country, 


United States Su- 
that a prior breach 
condition of a 


hould be stifled death by the 
Court because of a belief 


constitutional 


preme 
actual violence is a 





ise’ or “con 
II 

There have been three cases before the Supreme 

urt within tl st year or so in the opinions of 

h remarks are made it the declaratory judg- 


e pe 


abdol 
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ment by the Justice writing the opinion.* The decisions 
in all three cases were doubtless correct. What was 
said about the declaratory judgment was in all three 
cases unnecessary to the decision; the issue was hardly 
involved in the case, the matter was not, it would 
appear, especially argued before the court, and the 
opinions do not disclose any internal evidence of that 
thoroughness of research to which we have become 
accustomed from the court in making pronouncements 
on constitutional questions. In view of the pendency 
in the Senate of the bill authorizing the federal courts 
to render declaratory judgments, the intimation of Jus- 
tice Brandeis in the recent case of Willing v. The Chi- 
cago Auditorium Association, that the federal Congress 
could not confer on the federal courts the power to 
render declaratory judgments, because no action for 
a declaratory judgment can present a justiciable issue 
—a “case” or “controversy”—within the meaning of 
the Constitution, is, though a dictum, serious in its pos- 
sibility of harm to the proposed federal legislation. In 
a separate opinion in that case, Justice Stone undertook 
to warn the Court against efforts to decide a consti 
tutional question that was not before the Court and the 
determination of which was “prospective, unasked, and 
unauthorized.’"” A method of procedure appears to 
have become confounded with the question of jurisdic- 
tion.* Incidentally, it may be said that some eight deci 
sions of our highest state courts upholding the consti 
tutionality of the declaratory judgment procedure were 
not even referred to by the Supreme Court.® 

In the first Liberty Warehouse case,’® Kentucky 
had enacted a statute requiring tobacco warehousemen, 
who shall receive leaf tobacco for sale at public auc- 
tion, to post notices stating the name and address of 
the producer or owner whose tobacco would each day 
be offered for sale, together with the number of pounds 
sold and the price received, under penalty of a fine of 
$50 to $100 a day for violation. It appears that the 
statute was instigated by a large tobacco co-operative 
marketing association to force the independent growers 
and producers into the association. Certain Kentucky 
warehousemen at once brought action in the Kentucky 
courts under the Kentucky Declaratory Judgments 
Act, citing the Commonwealth attorney as defendant, 
for a declaration that the Warehouse Act was uncon 
stitutional because of improper classification, unwar 
ranted burdens constituting lack of due process, inter- 
ference with interstate commerce and violation of the 


6. Liberty Warehouse Co. v. Granmis (1927) 273 U. S. 70, 47 
Sup. Ct. 282; Liberty Warehouse Co. v. Burley Tobacco Growers’ Co 
operative Marketing Asso. (1928) 276 U. S., 71, 88, 48 Sup. Ct. 291, 


Willing v. Chicago Auditorium Asso. (1978) 48 Sup. Ct. 507, 509 
7. Said Justice Stone: “And the determination now made seems 
to me very similar itself to a declaratory judgment to the effect that 
we could not constitutionally be authorized to give such judgments 
but is, in addition, prospective, unasked, and unauthorized under any 
statute.” 

8. On the essential distinction between procedure and jurisdiction, 
see the leading English case of Guaranty Trust Co. v. Hannay (1915) 


294; 


2 K. B. 586, 12 A. L. R. 1, at 18-26, especially the opinion of Pick 
ford, J. (later Lord Sterndale) at p. 555, and the illuminating comment 
of L. W. Grinnell on the opinion in Willing v. Chicago Auditorium 
Asso. in (1928) 18 Massachusetts L. 0., p. 43, at p. 50. 

9. State v. Grove (1921) 109 Kan. 619, 201 Pac. 82: Blakeslee 
v. Wilson (1923) 190 Calif. 479, 218 Pac. 495; Miller v. Miller (1924) 


149 Tenn. 463, 261 S. W. 965; In re Kariher'’s Petition No. 1 (1925) 
284 Pa. 455, 181 Atl. 265; Patterson, Exec. v. Patterson (1926) 144 Va 
118, 131 S. E. 217; Board of Education of Rochester v. Van Zandt 
(1923) 195 N. Y. S. 297 284 N. Y. 644; Braman v. Babcock (1923) 98 
Conn. 549, 120 Atl 150; McCrory Stores Corp. v. Braunstein, Inc 
(1926) 102 N. J. 590, 184 Atl. 752. See also Rice, The Constitution 
ality of the Declaratory Judgment (1921) 28 W. Va. Law Quarterly 1. 

In Anway v. Grand Rapids Ry. Co. (1920) 211 Mich. 592, 179 
N. W. 350, the Michigan court assumed that the legislature had author 
ized the court to decide moot cases or give advisory opinicns. The 
opinion has been condemned by practically every commentator, and 
resulted in the prefixing of the clause “in cases of actual controversy” 
—mere redundancy—to the later statutes. There is danger that “actual 
controversy” will be given an unwarrantebly narrow constructicn See 
Clark, Code Pleading (1928), 233; see also Freeman, Judgments (6th 
ed. 1925) 2780-2792 

10. Supra, note 6. 
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he Kentucky court held the Ware 


anti-trust law. The 
house Act constitutional. Certain non resident ware 
housemen, not satisfied with the Kentucky result, then 
brought an action in the federal District Court for 
Kentucky under the federal Conformity Act against 
the Commonwealth attorney charged with the duty of 
enforcing the Warehouse Act, and who, it was alleged, 
had already prepared an indictment against the plain 
tiffs, for a declaratory judgment that the Act was un 


constitutional and that they were not subject to its pen 


alties. The District Court decline 
diction under the Conformity Act. On appeal to t 
Supreme Court, that Court afhrm«e 1 the 
the impropriety of thus using the Contormuty Act in a 
matter, as alleged, not involving a question “of practice, 
pleading and forms and mode proceeding,” but 
then went on to say that the proceeding presented no 
“case” or “controversy” within the meaning of Article 
3 of the federal Constitution. Sanford, J., for the 
Court, adds: 


to exercise juris 
1 


1¢ 


lecision as t 








“While the Commonwealth Attorney is made a defendant, 
as a representative of the Commonwealth, there 1s no semb é 
of any adverse litigation with him individually; there 
neither any allegation that t plaintiffs have done or con 
template doing any of the things torbi len by the Act before 


the Court as to their rights, nor any allegation 


being advised by the 
ned t take 


that the Commonwealt Attorney has threate 


contemplates taking an) n agai m for any violation 
of the Act, either past or prospective And no relief of any 
kind is prayed against him, by restraining a tion on his part 


or otherwise 

The decision with respect to the inapplicability ot 
the Conformity Act was probab orrect, but the rea 
” warrants ex 
sought against an 


soning as to the “dé ioment 
amination. When an injunction 
Attorney General to pre nforcement of a 
statute,"! there is no adverse litigation with him indi 
vidually, but onlv in his official capacity as the enforcer 
of the law. In the Liberty Warehouse case he had in 
fact, so plaintiffs asserted, prepared indictments against 
; tnrea 


; + 


them: but the mere existence of the statute was a 
to the plaintiffs’ business, and gave them a right to an 
injunction, had they sought it { fortiori, they would 


seem to have been entitled, had declaratory judgments 


been authorized, by legislation or court rule, to the 
milder relief by declaration of rights, that is, a judg 


ment that the act was unconstitutional Whether a 
statute is | ] 


declared unconstitutional in a declaratory 
action or in a proceeding for injunction, 


make little difference 
statutes unconstitutional under the declaratory action 
“controversy” 


would seem to 
have decl ire 1 


State courts 


{ 


How could an action present a “case” or 
when an injunction is sought, but not a “case” or “con 
troversy” when a declarat 
allegation that “no relief,of any kind 1s prayed against 
him” as evidence that W ‘ontroversy, 
without foundation and is effectively challenged in 
Chicago Auditorium case and in the Swope case is The 
of the Warehous« 
ty from its penalties 


‘ry judgment is sought? The 


seems 
the 


declaration of 

Act and of the 

is all the relief that was required. Nor is it usual to 
4 








allege “that the plain have done, or contemplate 
doing, any of the things forbidden by the Act,” or that 
“the Commonwealth Attorney has tl reatened to take 
or contemplates taking .. action against 
them.” The very fact that they had under penalty to 
11. Terrace 263 U. S. 197, 44 S t 

Packar , 4 Ss 

Hygrade Provision rmar 66 1 S. 497. 4 Sup 


12. Fidelity National Bank & Trust C t Swope (1927) 274 


123, 47 Supt. Ct. 511 
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change their mode of doing business in order 
] ot 


with the Act, is a sufficient allegation 


would seem to lay the foundation for r 
enforcement of the statute. In Village 

Imbler Realty C¢ the mere enactment 
ordinance, without any attempt to apply it 


tiff. was deemed sufficient basis tor 

In that case, the court said that “the « 
maintenance of the ordinance, in effect 
present invasion of appellee's property rig 
threat to continue it. So in Pierce v. S 


ters,* the court enjoined the enforcement 








statute two years before it was to come 
the ground that the plaintiffs had a pres 
prevent a future interference with thei 


have pupils enter their parochial schools 


, ‘ 
itself, imposing as it does the duty to ent! 
itt | ee . rf 
stitutes the Attorney General an adve 
the issue a ‘case or controversy 


The fact is that the writ of injur 


stretched far 


, oc , 
eyond its origimai SCOp 


purpose of enabling c nstitutional questi 


sented for decision. The injuncti 


plausible form of pro eeding for obtaining 


court a declaration of ‘rights or declara 
The injunction is a blind 


h When 
the declaration of wu 


11 
t ‘ t 


which alone he seeks, and which will answer 





he ynestly asks fo1 


the Attorney General's purposes, why should 


deny him this relief? 
But the declaratory judgment servé 
happens that cou 


] 


ful purpose. It often 


ing to grant Injurn ions to restrain el 


r 
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penal statutes 01 ordinances, and relegate the plaintifl 
to his option either to violate tne statut 1 take his 
chances in testing constitutionality on a t prose 
cution, or else to forego, in the fear of | ecution 
the exercise of his claimed rights. Int dilemma 
no civilized legal system operating under a constitu 
tion should force any person. The court, in effect by 
refusing an injunction informs the prospective victim 
that the only way to determine whether the suspect 1s 
a mushroom or a toadstool, is to eat it Assuming that 
the plaintiff has a vital interest in t el ment of 
the challenged statute or ordinance, the s1 reason 
why a declaratory judgment should not be is ied, in 
stead of compelling a violation of the statu s acon 
dition precedent to challenging its constituti 
[his very argument has persuaded « t 
penal statutes un onstitutional where they ha‘ 

t enforce 


In the second Liberty Warehouse cas 


1 \ 


ley Tobacco Growers 4 o-operative LSSOC I 
an action against the Liberty Warehous 
ecover a penalty under the Co-operative 
Act for knowingly aiding and inducing a 
he Association to violate his contt t 
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Association. 1 lefendant counterclaimed, making a 
etting up the unconstitutionality 


SS 


s 


separate defe1 


of the Co-ope1 Marketing Act; in that defense, 
it asked for a declaratory judgment that the act was 
unconstituti the grounds stated in its original 
action. The Kentucky court, having already held the 
Co-operative Marketing Act constitutional, granted a 
motion to strike this defense from the defendant's 


eranting of the motion to strike was 
the defendant’s federal right to 


counterclaim 
alleged as a det 
due process 


The United States Supreme Court held the alle- 
gation unfout! 1, on the ground that proceedings in 
state courts 1 t conform to the reasonable require- 
ments of local law—a matter primarily for those courts 
to determine 1 not presenting a federal question. 
McReynolds then went on to remark: “Apparently 
the declarato judgment statute authorizes plaintiffs 
only to ask { idgments.” After then quoting Sec- 
tion 6 of th t providing that the court may refuse 
to declare rights when the decision would not terminate 
the uncertaint ontroversy giving rise to the action, 
or, in any ca here the declaration or construction 
is not necessa1 r proper at the time, the Court pro- 
ceeds: “TI irt has no jurisdiction to review a 
mere declaration judgment.” 

The two quoted sentences in this paragraph seem 
hard to support. No authority can be cited to show 
that plaintiffs only may ask for declaratory judgments. 
On the contrary, innumerable cases in England and the 
United States demonstrate that defendants in their 


demand a declaratory judgment in 


counterclaims 








their favor it the second sentence of the dictum is 
even more su! ing. Would it really be possible for 
the United States Supreme Court to refuse to pass 
upon the constitutionality of a state statute or upon 
any other issue involving a federal right, if the case 
had been begun in the state court under declaratory 
judgment procedure? Adherence to such a position 
might make the decision of a state court on a federal 
constitutional question final. Could it present a justi- 
ciable federal question if begun by injunction, but no 
justiciable leral question if begun by declaratory 
action? In view of the fact that twenty-three states 
have now adopted the declaratory judgment procedure, 
t would seem highly probable that the question will 
be squarely presented at some time, thus giving the 
Supreme Court an opportunity to reconsider this 
lictum 
Willin hicago Auditorium Association™ pre- 
sented the most interesting case of the three before the 
Supreme Court. The Chicago Auditorium Association 
held as lessees valuable 99-year ground leases. The 
\uditorium, however, is an antiquated building whose 
v rental a1 inavailability for modern use left the 
stockholders nothing. The lessees, therefore, took pre- 
liminary steps to tear the building down, and put up a 
great modern structure which would be profitable. 
rs offered to advance the necessary funds, if 
lition was permissible. The leases, however, left 
doubtful whether the old building could be torn 
n without the landlords’ consent. The landlords, 
eeing a ty to force either a higher rental 
r a cash bonus, or a forfeiture of the ground lease, 
lenied their nsent to the destruction of the building, 
hough it might be supposed that ordinarily landlords 


ea it the substitution of a modern, for 
The lessees believed themselves privi- 


leged under the lease to tear the building down, without 
consent, but fearing the forfeiture of the lease if at 
their peril they acted on their own interpretation of 
their rights, they brought an action in the federal court 
for the removal of what they alleged was a cloud on 
their title created by the landlords’ refusal of consent. 
The landlords filed answers alleging that the destruc- 
tion of the building would constitute waste, a ground 
of forfeiture, and a violation of the leases. The United 
States District Court dismissed the bill, but the Circuit 
Court of Appeals reversed, holding that the issue, 
involving millions, was so important, and the necessity 
of removing the doubt or cloud, so great, that they 
would consider the action a proper proceeding for the 
removal of a cloud from title.’® 

The United States Supreme Court reversed this 
judgment on the ground that, the doubt arising out 
of the construction of the lease itself, this was not a 
proper action for the removal of a cloud—all that it 
was necessary to say. Justice Brandeis went on to 
remark, however, that what the plaintiff really wanted 
was a declaratory judgment. Under the Illinois and 
the federal practice, piaintiff could not as yet demand 
such a judgment, and the Court declared: “to grant 
that relief is beyond the power conferred on the federal 
judiciary.” The opinion then cites the Liberty Ware- 
house cases as authority. 

The issue before the court required no discussion 
of the declaratory judgment, nor was that form of 
procedure especially argued before the court. It was 
irrelevant to the case. If the court meant that Con- 
gress had not yet conferred the power on the federal 
courts, the conclusion was correct. If the court meant 
that the federal courts could not constitutionally be 
given by Congress the power to render declaratory 
judgments, it is believed that the conclusion was gra- 
tuitous. The decision makes no reference to any of 
the hundreds of decisions since 1883 discussing every 
phase of the declaratory judgment, including the con- 
stitutional issues, nor to the immense literature on the 
subject in the United States. Interesting remarks are 
made as to what the declaratory judgment is and is 
not. Justice Brandeis points out, for example, that the 
Chicago Auditorium case is not a moot case or an ad- 
ministrative question, that it would in form come 
under a familiar head of equity jurisdiction, that a 
final judgment could be given, that the parties are 
adverse in interest, that the plaintiff has a substantial, 
definite, and specific interest in the question, that it 
does not involve an attempt to secure an abstract deter- 
mination by the court of the validity of a statute. 

It is believed that the Court here stated every 
argument to prove that the issue would, had a declara- 
tory judgment been authorized by statute, have con- 
stituted a “case” or “controversy” between adverse 
parties, as it would in England and in every other 
jurisdiction in which courts are empowered to render 
declaratory judgments. Why, then, was not this a 
“case” or “controversy”? Because, it is alleged, “the 
plaintiff’s desires are thwarted by its own doubts or by 
the fears of others;” because, “in the course of an 
informal friendly private conversation,” Willing had 
advised the lessee “that the lessee had no right to tear 
the building down” without the landlord’s consent, and 
because “mere refusal by a landlord to agree with the 
tenant as to the meaning of a lease, his mere failure to 
remove obstacles to the fulfillment of the tenant's 





19. 8 Fed. (2d) 998 (D. Ill. 1925); 20 Fed. (2d) 887 (C. C. A. 7th). 
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desires, is not an actionable wrong” and that the de- 
fendant “had done nothing which hampered the full 
enjoyment of the present use and occupancy of the 
demised premises. . . . There was neither hostile 
act nor a threat. There is no evidence of a claim of 
any kind made by any defendant, except the expression 
by Willing, in an amicable private conversation, of an 
opinion on a question of law.” 

Possibly this is designed to show that there was 
no contested issue between the parties, but a mere 
academic difference of opinion on a question of law. 
But why refer to friendly conversations when the 
pleadings show a most hostile and adverse position? 
No preliminary conversation or statement of position 
would seem to be required by the law as a condition 
of bringing an action. An order to show cause re- 
quires no preliminary consultation with the defendant. 
Had the cloud consisted of a record independently of 
the lease itself, it would doubtless have been deemed 
a proper proceeding. “Mere refusal” to grant consent 
under a lease which requires it, would seem to be all 
the “actionable wrong” that any one could ask, for 
millions of dollars were placed in jeopardy by that 
adverse and hostile position. If the law had known 
an action to compel consent, this would doubtless have 
constituted a “case” or “controversy.” The term 
“actionable wrong” seems a little antiquated, reverting 
to a time when the law courts were deemed only an 
agency to remedy wrong-doing. The equitable growth 
of the preventive and declaratory functions of judicial 
power exercised by Anglo-Saxon courts for centuries 
and referred to above, should not have passed unno- 
ticed. In these cases there is no “hostile act or a 
threat,” but a controversy as to legal rights, which 
urgently requires settlement. What more should any 
court ask? Why should the Supreme Court ask for 
more violence as a condition of a justiciable issue than 
is demanded by the courts of England, Scotland, or, in 
fact, most other common law jurisdictions? In Eng- 
land, the courts demand that an issue presented for 
decision shall involve a “cause of action.” It would 
seem hardly possible that a procedure which in England 
was established by mere Rule of Court and has been 
employed in hundreds of cases constituting “‘causes 
of action” is incapable of adoption in the federal courts 
by Congressional legislation, but would require an 
Amendment to the Constitution. It had not occurred 
to either of the lower courts that the bitter contest 
involved in the Chicago Auditorium case was not a 
“controversy” involving great stakes. What the Su- 
preme Court, in effect, does—assuming that declara- 
tory judgments had been authorized—is to tell the 
plaintiff that he must tear down the building at the 
risk of forfeiting the leases and incurring damages, in 
order to obtain a judicial decision as to his right to do 
so. This extraordinary result would seem the soundest 
argument for the introduction of the declaratory judg 
ment into every jurisdiction 

IIT. 

What would seem to have happened is a confusion 
between the constitutional jurisdiction of the federal 
courts and the procedural rule-making power of Con- 
gress. A similar question was before the English 
Court of Appeal in the case of Guaranty Trust Co. v 
Hannay. It seems unfortunate that this leading case, 
together with the innumerable cases involving the con 
struction of leases under declaratory judgment pro 
cedure, should have remained unnoticed by Justice 
Brandeis. The distinction between jurisdiction and 


procedure was examined at iength by Pickford, L. J. 
and the statement made: “If its only effect is to pr 


vide that the court may deal with a matter with whicl 


it can already deal, in a different manner under differ 
ent circumstances, and, when brought before it by a 
different person, it is, in my opinion, only dealing with 
practice and procedure and is intra vires. The latter, 
in my opinion, is the position in this case.” Pickford, 


L. J. added: “I can not doubt that, had the Court of 
Chancery in those days (before the Act of 
thought it expedient to make merely declaratory judg- 


ments, they would have claimed and exercised the right 
to do so.” Fletcher Moulton, L. J. is quoted as say- 


ing “that an action thus framed (that is, asking for a 
declaration of rights) is the most convenient method 
of enabling the subject to test the justifiability of pro 
ceedings on the part of permanent officials purporting 
to act under statutory provisions.” 

Mr. Grinnell, in his article in the Massachusetts 
Law Quarterly cited above, points out that the Rules 
of 1883 merely indicated a judicial change of view a 
to the expediency of rendering declaratory judgments 
It in no way affected jurisdiction. If the legislature 
believes such judgments to be expedient, it would seém 
hard for a court to say that it interferes with its 
“jurisdiction.” Mr. Grinnell suggests that the situa 
tion in England seems to resemble the gradual exten 
sion of the remedy of an action of assumpsit by judi 
cial action with the fiction of an implied promise in 
order that justice might be administered. It would 


hardly be asserted that reforms in procedure are be 
yond the constitutional power of Congress. Justice 
Brandeis himself has ably pointed out that consequen 
tial relief or execution is not a necessarily inherent 
part of a valid final judgment; and if certain declara 
tory actions—as, for example, two of those cited by 


the Supreme Court, but involving the repud 
struction of the English Act of 1852, de 
decide rights to arise in the future, involvin; 
unknown and not before the court—are 
able, that can hardly mean that no de 

is maintainable. Because an injunction 





certain cases, it does not follow that no action for an 
injunction is constitutional. Surely we are not perma 
nently restricted to the forms of procedure know: 
England in 1789. Is there any evidence that it was 
tended to exclude a procedure knowr Scotland for 
three hundred years’? The fact is that dozens of actions 


resulting in declaratory judgments have been known 


to the courts of equity for centuries, and that the pro 
posed federal Act, like those in the states, merely ex- 
tends this form of procedure to new situations. No 
new procedure is involved; merely the extension of an 
old procedure to new facts 

Equity jurisdiction has been defined as “the power 
residing in such court to determine judicially a given 
action, controversy, or question presented to it fo 
decision,”’*° Can it be said that a court havi g the powel 


to render declaratory judgments could not have con- 
clusively decided whether the landlords in the Audi 
torium case were, under the lease, under a duty to give 


their consent, or whether they were privileged to with- 





hold it? Justice Brandeis concedes that a final judgment 

could have been given. Determination of that question 

would have settled the issue between the peirties 

“Cases” and “controversies” would seem intentionally 

to have been left broad terms, enabling Congress to 

define the controversies over which the lower federal 
20 Pomeroy, F ty Jurisprudence 4 
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ise jurisdiction, and the manner in 
be done.* Congress has been held the 
ine the forms of proceeding in the 

in issue is submitted to the court 


serts his rights in the form pre- 
would seem that the judicial power 
e”’ upon the issue and deciding it. 
IV. 
bserved, it was unnecessary for the 
he Auditorium case to say anything 
ry judgment, and admittedly the 


to the enactment of the pending 

er as yet to render such judgments. 
he Court did undertake to discuss 
ms unfortunate that the Court did 
many cases involving the construc- 
vhich have come before other courts 
ment procedure. That procedure 


laptable to long-term contractual rela- 


ler which can be settled without the 
ng off of business relations. This 
y of the | nglish cases in which 
rad that the landlord is 
ive his consent to a sublease, and that 


herefore, will not constitute a violation 


Naturally, in such cases, the issue 

and not a theoretical, one. In such 
ction for damages of the usual type 
he plaintiff would usually have to 
remises to maintain the action advan- 
it likely that the plaintiff-lessee would 
he premises without the landlord’s 
subtenants would care to buy a law- 
ent, there would be a certain risk on 
lessee if he sought to avail himself of 


xed breach by moving out of the prem- 


lamages Such cases come up con- 
nd, and experience has demonstrated 
cessful way of terminating and decid- 
ne is by declaratory action. Other 
ersies arising under the construction 
come before the courts, such as the 
m, under a covenant, fell a loss by fire 

bs: that a certain notice of termina- 
yy the lessee was ineffectual to operate 
nd that the lease was still subsisting ; 
fF a lessee had no power to deduct from 
ncome tax; or that a lessee was privi- 
timber and other structures from cer- 
without interference by the defendant- 


of the lease 


ise in the Supreme Court of Pennsyl- 
ke the highest court of New York and 


been appreciative of the value of the 


1 as a means of settling controversies, 
n 04 ’ S. 165, 25 Sup. Ct. 6 
rleans if Bank U. S. 1845) 3 How. 292; 
5 18 > P t 
J. ix rm United States Bank (U. S. 1824) 


stios seorcia (U. S. 1881) 6 Pet. 1, 75 

Gardens Properties, Ltd. (1908) 2 Ch. 118; 
9 h 9990: West ¢ twynn (1911) 2 Ch. 1; 
Cannon Brewing Co. (1920) 


s et al v. Gibbs (1925) 1 Ch. 198; Ideal Film Co. 


erre hatterton (1922) 2 Ch. 647. 
s treatise. Pleading and Practice in New York 
- mplicated history of a parallel case in New 


oath. Is landlord, vw. C. & L. Lunch Co., tenant, 


N. Y. S. 568, brought under the old procedure. 


the superiorit f the declaratory action. 


Roberts (1917) 1 Ch. 109; Burch v. Ferrows 
606 In re Hayman, Christy & Lilly, Led. 
Pa Lumber Co. wv. British American Tr 
332, 340; Attwood v. Llay Main Collieries, Led 

: Hutter (1925) 1 Ch. 687 





involved the construction of a lease, but raised the 
question whether the landlord was bound, in order to 
comply with the lease, to rebuild a specific type of 
building that had been destroyed by fire, or whether 
the tenant, by refusing to accept an alternative build- 
ing that was offered, had himself violated the lease and 
given the landlord the privilege to re-enter. Instead 
of having at his peril to put vp a building to find out 
whether he was within his rights, the landlord was 
enabled, by furnishing plans, to raise the whole issue 
by a declaratory action against the tenant.?" In that 
case the Pennsylvania Supreme Court held: 

“In a case like the present by proceeding according to the 
Deciaratory Judgments Act (Pa. St. Supp. 1924, ss. 12805a1 to 
12805a16) the parties avoid the necessity of first actually erect- 
ing a building in order to be in a position to obtain-a judicial 
construction of their respective rights and liabilities. The les- 
sor, having averred a willingness to erect the kind of a building 
which it conceives to be sufficient to entitle it to receive rent 
from the lessee, and the tender of such a buiiding to defendants 
—-these facts and the good faith of the tender not being denied 

can have it judicially declared whether, under the governing 
rules of law, the structure tendered meets the requirements of 
the situation, and, if erected, would oblige the lessee or the 
subtenant to recommence payment of the rent named in the 
contract of lease. Lessor can also have a further declaration 
as to its rights consequent upon a refusal by defendants to 
accept the kind of a building tendered; and this latter declara 
tion must be, as found by the court below, that the lease is 
at an end and plaintiff can repossess itself of the demised 
premises. 

“A prime purpose of the Declaratory Judgments Act is to 
render ‘practical help’ in ending controversies such as the one 
now before us. Kariher’s petition, No. 1, 284 Pa. 455, 471, 131 
A. 265. Had defendants, instead of refusing the offers of plain 
tiff, simply taken the position that, according to their under- 
standing of the law applicable to the admitted facts, the build 
ing tendered would not give them what they were entitled to 
under the lease, and, on that state of affairs, asked for a 
declaratory judgment or joined with plaintiff in asking for 
such a judgment, their respective rights might have been 
judicially declared.” 

V. 


Had the Supreme Court of the United States in 
the Chicago Auditorium case examined a few of the 
many cases involving the construction of leases that 
have come up in England and many other jurisdictions, 
including states of the United States, it is believed that 
they would have taken a different view of the declara- 
tory judgment. Whatever conclusion—academic in 
the premises—might have been reached as to the pro- 
priety of a declaratory action in the particular case, 
the intimation that no action for a declaratory judg- 
ment can present a “case” or “controversy,” can hardly 
be supported. It would seem in any event to involve 
a misconception of the fact that there are two types 
of declaratory action—one, in which no other form of 
action could raise the issue, the so-called negative 
declaratory action; the other in which an action for 
coercive relief would have lain, but the plaintiff is 
satisfied with the milder declaration or determination of 
his rights. In the latter case, the identical issue is 
raised as in any other form of action, but the judgment 
is merely not followed by a coercive decree. It is hard 
to believe that it could be suggested that such an action 
does not present a “case” or “controversy.” It was 
with respect to the first. type of declaratory action, 
which raises the issue as to the construction of instru- 
ments or transactions before the fatal breach or vio- 
lence, that Representative Gilbert, speaking in the 
House of Representatives on January 25, 1928, the day 





27 (1928) Girard Trust Co. v. Tremblay Motor Co., 291 Pa. 607, 
140 Atl. 506 
28. Congressional Record, v. 69, No. 83, Jan. 25, 1928, p. 2108. 
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when the Federal Declaratory Judgments bill passed 
the House, remarked : 

‘You have the same court, the same jurisdiction, the same 
procedure, the same parties, and the same questions. Under 
the present law you take a step in the dark and then turn on 
the light to see if you stepped into a hole. Under the decia- 
ratory law you turn on the light and then take the step.”” 

The fear occasionally expressed by legislators that 
the courts will be overwhelmed with cases is not sus- 
tained by practical experience. In some ten years of 
American practice, some 300 cases are reported. What 
the procedure does do is to enable an issue to be deter- 
mined at its inception, before it has developed into a 
full casus belli between the parties and destroyed busi- 
ness relations irrevocably. It avoids the necessity of 
acting at one’s peril, and of resorting to violence to 
secure a determination of one’s rights. The experience 
of England and Scotland, and of a great part of the 
rest of the civilized world, is an indication both of 
the scope of and the limitations on the power to ren- 
der declaratory judgments. 


In this connection, it is proper to remark that the 
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Supreme Court on three separate occasions uttered 
dicta to the effect that a person born in the United 
States of foreign parents was not a citizen of the 
United States,”* and lawyers so advised their clients ; yet, 
when the question was squarely presented to the Su- 
preme Court in the Wong Kim Ark*® case, they reached 
a different conclusion. So it may be hoped and believed 
that, when the declaratory action, as a form of pro- 
cedure, is squarely presented to the Supreme Court for 
decision—if and when the federal bill is passed—that 
the court will examine the subject with the thorough 
ness it customarily gives to constitutional issues and 


reach the conclusion arrived at in England and else- 








where—that the declaratory action involves a mere 
matter of practice and procedure, and that it in no way 
enlarges the jurisdiction of the federal courts under the 
Constitution 

29. Slaughterhouse cases (1872) 16 Wall. 36, 73; Elk v. Wilkins 
1884) 112 I S. 94. 102; Minor v. Happersett (1874 2 
167. Miller on the Constitution (1891) p. 279 

30. Wong Kim Ark v. United States (1898 169 | S. 649, 18 
he) Ct. 456 
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Foreign Relations 


UBLIC Resolution 

as soon as possible to negotiate treaties pro- 

viding that persons born in the United States 
of foreign parentage and naturalized Ameri- 
can citizens shall not be held liable for military 
service or other active allegiance during a stay in 
foreign territory, while citizens of the United 
States under the laws of the United States 

One further settlement of the war indebted- 
ness from foreign governments is made by Public 
231, which approves the settlement made by the 
World War Foreign Debt Commission with Yugo- 
slavia. The amount of the indebtedness to be 
funded is $62,850,000, to be paid in annual install- 
ments up to June 15, 1987. During the first five 
years annual installments are to be $200,000 and 
thereafter increase $25,000 a year for seven years. 
In the thirteenth year the installment is to be 
$400,000, thereafter increasing until in the sixty- 
second year the installment will be $2,406,000. No 
interest is to be paid on the installments up to 
1937, at which date interest begins at the rate of 
one-eighth of one per cent, and gradually increases 
until it reaches the rate of 3% per cent after 1960. 

After several years of effort the perplexing 
problems arising out of claims of American nation- 
als against Germany, Austria, and Hungary, the 
claims of German nationals for ships, patents, and 
radio stations seized at the outbreak of the war, 
and the return of German property held by the 
Alien Property Custodian, were settled by the pas- 


56 requests the President 


sage of Public 122, a compromise measure agreed 
to by all parties. A similar settlement in respect 
to Austria and Hungary was contained in the act.’ 


Immigration 


A few rough edges of the Immigration Act 
of 1924 are softened by Public Resolution 61. Hus- 
bands of United States citizens are made non-quota 
if the marriage occurred prior to June 1, 1928. The 
unmarried child of a citizen is made non-quota if 
he is under 21, the old law fixing the limit of 18 
The Act also removes the requirement that in or- 
der for a child or wife of a United States citizen 
to be non-quota the citizen must be residing in the 
United States at the time of filing of the applica- 
tion. 

Under the Cable Act of September, 
woman citizen who before the passage of that Act 
lost her citizenship by marriage could regain it 
under easy conditions if she could enter the United 
States. The new Act makes her non-quota if at 
the time of her application she is unmarried, thus 
enabling her to get into the United States to take 
advantage of the Cable Act. 

In response to the insistent demand for the 
uniting of families, the Act gives preference within 
the quota to the unmarried children under 21 and 
the wives of alien residents of the United States 
lawfully admitted to the United States for perma- 
nent residence. This preference extends to 50 per 
cent of the quota for the nationality, plus any un- 


1922, a 


1. Vol. XIV American Bar Association Journal, April, 1928, p. 198. 
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Shipping and Navigation 


merchant marine benefits’ by 


Me rchant Marine Act, 1928.” The 


not to sell any vessel owned by 


nt when the building up and main- 


lequate merchant marine can be 
eby and then only upon the affirm- 
e of the members of the 


seven 


lition under which the Board may 
f the construction loan fund cre- 
11 of the Merchant Marine Act of 
1920 is somewhat extended, and the fund increased 

$250,000,000 


ervice with 


Provision is made for ocean mail 
mpensation based on tonnage and 





allowed for 
American-built airplanes or airships owned and 
manned by United States citizens to be used in 


speed. Additional compensation is 


conjunction with vessels. In order to be employed 
the vessel must be registered under the laws of 
the United States and must be American built un- 
less registered before February 1, 1928, or ordered 
and under construction for a United States citizen 
prior to such date. For four years after the enact- 
ment of the Act one-half of the crew must be 
United States citizens; thereafter two-thirds of the 
crew. This requirement relates solely to voyages 
from the United States. 


Inland Waterways 


Legislation designed to encourage inland wa- 
terway transportation is contained in Public 601, in 
the form of amendments to the Act of June 3, 1924, 
which created the Inland Waterways Corporation. 

The capital stock of the corporation is in- 
creased from $5,000,000 to $15,000,000, all sub- 
scribed for by the United States. The corporation 
is directed to continue existing services and to ex- 
tend them, but the policy of Congress is declared 
to be to continue the government service only un- 
til private persons engage in common carrier serv- 
ice on the rivers on which the corporation operates. 
The Secretary of War may, furthermore, lease the 
facilities of the corporation for private operation. 
The Interstate Commerce Commission is author- 
ized to issue certificates of public convenience and 
necessity to cover common carrier service on the 
Warrior or Mississippi Rivers or their tributaries, 
to establish joint rates with connecting carriers, 
through routes, and to settle all questions of divi- 
sion of rates between carriers, and reasonableness 
of rates. The Secretary is also directed to investi- 
gate the possibilities of the inland water route 
3eaufort, North Carolina. 


Public Works 


Public 391 attempts a solution of the problem 
of flood control on the Mississippi River, the neces- 
sity for which was emphasized by the disastrous 
floods of 1927. The Act formally adopts the proj- 
ect recommended in the report of the Chief of En- 
gineers to the Secretary of War and printed in 
House Document numbered 90, 70th Congress, Ist 
Session, which is the plan of the Army Engineers 
for flood control of the Mississippi River in its allu- 
vial valley. The plan had received the approval 
of the Secretary of War and the President. It pro- 
vides for control of Mississippi floods by means of 
spillways, floodways, levee construction and chan- 
nel stabilization. However, under the terms of the 
Act, the recommendations contained in this report 
were not necessarily to be carried out in detail. 
The Act creates a board to consist of the Chief 
of Engineers, the President of the Mississippi River 
Commission, and a civil engineer chosen from civil 
life, to be appointed by the President by and with 
the advice and consent of the Senate, for the pur- 
pose of considering the engineering differences be- 
tween the adopted project and the plan recom- 
mended by the Mississippi River Commission in its 
special report dated November 28, 1927. This lat- 
ter plan in general recommended the same means 
of protection as the Army engineers had proposed. 
But the two plans differed in important engineer- 
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ing details. The board is directed, after study and 
further surveys, if necessary, to recommend to the 
President such action as it deems necessary in re- 
spect to such engineering differences and the deci- 
sion of the President upon all recommendations or 
him by the board is to be 


questions submitted to 
since made its recom- 


followed. (The Board has 
mendations, unanimously endorsing the plan of the 
Army engineers. Subject to the approval of the 
President, the project will accordingly be prose- 
cuted under this plan.) 

The prosecution of the project is committed to 
the Mississippi River Commission acting under the 
direction of the Secretary of War and supervision 
of the Chief of Engineers. To carry out the proj- 
ect the sum of $325,000,000 is authorized to be ap- 
propriated (in addition to the unexpended balances 
of appropriations heretofore made for prosecuting 
work of flood control on the Mississippi River 
under the flood control Acts of March 1, 1917, and 
March 4, 1923), $5,000,000 of which is available 
for the preparation of additional flood control proj- 
ects, and $10,000,000 for the prosecution of flood 
control works on the Mississippi River heretofore 
authorized and not included in the adopted project. 
(Regarding surveys, the Act urges the speedy 
prosecution of surveys of the Mississippi River 
and its tributaries heretofore authorized and di- 
rects the Secretary of War to submit additional 
projects for flood control on all tributary streams 
subject to destructive floods.) Further, in an 
emergency, funds appropriated under the above 
authorization may be expended for maintenance of 
levees when it is demonstrated to the satisfaction 
of the Secretary of War that they can not be ade- 
quately maintained by the State or levee district. 

The Act declares that it is the sense of the 
Congress that the principle of local contribution 
towards the cost of flood control work is sound, 
but adds that, “as a full compliance with this prin- 
ciple,” in view of the great expenditures heretofore 
made by local interests in the Mississippi Valley 
for protection against floods, the extent of the na- 
tional concern in the control of these floods, and 
the gigantic scale of the project adopted, no local 
contribution to such project is required. However, 
except when authorized by the Secretary of War 
upon the recommendation of the Chief of Engi- 
neers, expenditures are conditioned upon States or 
levee districts giving satisfactory assurances that 
they will (a) maintain all flood control works after 
their completion; (b) agree to accept land turned 
over to them under the provisions of the Act (it is 
provided that lands acquired for the purpose of 
carrying out the project shall be turned over with- 
out cost to the ownership of States or local inter- 
ests); and (c) provide all rights of way for levee 
foundations and the main stem of the 
Mississippi River between Cape Girardeau, Mis- 
souri, and the Head of Passes 

The Act authorizes the appropriation of an 
emergency fund of $5,000,000, for rescue work or 
for repair or maintenance of any flood control 
work on tributaries of the Mississippi River threat- 
ened or destroyed by flood, including the flood of 


1927 


lev ees on 


The bitter struggle over Boulder Dam resulted 
merely in the passage of Public Resolution 65 di- 
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recting the Secretary of the Interior to appoint a 
board of five engineers and geologists to examine 
the proposed site of the dam, to review the plans 
and estimates, and to advise him before December 
1, 1928. No work of construction is to be com- 
menced until plans are approved by the board 


Veterans’ Relief 


Many changes are made in the World War 
Veterans’ Act, 1924, as amended, by Public 585. 

The War Risk Insurance portion of the Act 
was amended by Section 1 substituting a uniform 
period of limitations of six years for suits upon 
contracts of insurance under the World War Vet- 
erans’ Act for the varying State periods heretofore 
applicable. Section 13 makes it impossible for the 
insured with a converted insurance policy to desig- 
nate a beneficiary other than one in the restricted 
permitted class. Section 14 amends section 300 of 
the Act to conform to the new freedom in desig- 
nating beneficiaries and also allows reconversion 
of converted insurance so that insured, if in good 
health, may insure at a lower rate under a different 
class of policy. 

The compensation sections are also amended. 
Section 7 removes the limitation upon payment of 
compensation to a dependent father or mother upon 
death of the veteran so that dependency can arise 
at any time, but, at the same time, limits payments 
to the period of the continuance of the dependency. 
The status of dependency in such cases is to be de- 
termined each year by section 8. Failure to supply 
proof of the fact results in the suspension of addi- 
tional compensation. Compensation is extended to 
permit payment to dependent children between the 
ages of eighteen and twenty-one attending an edu- 
cational institution approved by the Director. 

So many veterans failed to apply for the bene- 
fits of the World War Veterans’ Adjusted Com- 
pensation Act that the time for filing application is 
extended by Public 570 to January 2, 1930. The 
Act contains numerous amendments to the old law 
removing administrative difficulties. 

Public 506 authorizes a different method of 
providing for disabled ex-officers than that of com- 
pensation. Any person who served as an officer 
of the Army, Navy, or Marine Corps of the United 
States during the World War, other than as an 
officer of the Regular Army, Navy, or Marine Corps, 
and who is rated at not less than 30 per centum 
permanent disability, by the United States Veter- 
ans’ Bureau, for disability “resulting directly from 
such war service,” may be placed on the emergency 
officers’ retired list with the same privileges and 
medical treatment as retired officers, with 75 per 
centum of his pay at the time of his discharge in 
lieu of disability compensation. 


Presidential Electors 


Details of the law relating to the duties of elec- 
tors of President and Vice President are modifie 
by Public 569, although no specific reference i 
made to existing law. Of general interest is the 
change in the time of meeting from the second 
Monday in January to the first Wednesday in Jan 
uary next following their appointment 
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Their Usefulness in Tax 
Conducting Hearings— 


as Tax-Determining Agencies—Treasury, 
—Department of Justice as Administrative Tax 


3y ROBERT 


Member of the Vu 


AWYERS often say, “Administrative tax author- 
ities are unreasonable and exasperating; we pre- 
fer to rely on the courts,’—as if an election 

had to be made between the administrative tribunals 
and the — tribunals, and as if the choice could 
always safely be made in favor of the latter. Trea 
ury files show that invitations to administrative hear- 
ings are frequently ignored by the taxpayer; if ac- 
cepted, the taxpayer’s case seldom shows the complete 
preparation which a lawyer gives as a matter of course 
to his court work. (Can it be that we lawyers, as a 
class, are wrong in the relatively great emphasis we 
give to the efficacy of court proc: edings in tax matters? 
If so, is it a mistake which makes any real difference 


I 

Certainly the.executive branch of the Government 
is the primary forum for tax dete rminations, and the 
judicial system only a reviewing agency of narrowly 
limited powers. The administrative branch enjoys far 
greater freedom both in establishing policies and in 
applying them to particular tax cases. The experience 
which comes to exectttive authorities in the process of 


considering hundreds of thousands of gti cases 
is infinitely broader than any court’s can be; the Bu- 


reau of Internal Revenue has a field organization of 
its own to check the taxpayers’ claims; it may accept 
proof which, though entirely reliable, would be tech- 
nically inadmissible in court. It may have in any case 
a series of round-the-table discussions with the tax- 
payer’s counsel, at which each party to the argument 
Such open discussions elimi- 
4 ] 


learns from the other. 
nate misconceptions as to facts and issues, and clear 
the field for examination of the real and fundamental 
points of difference. Certain court decisions familiar 
to many of us would probably have been different if 
the lawyers, after the judge had fully studied the case 
and formed tentative conclusions, could have infor- 
mally pointed out to him any 1 mistaken assumptions be- 
fore decision was made final. This process, so easy 
and usual in administrative tril unals, is ordinarily 1m- 


Manv cases which can be satisfac- 


possible in court 
torily and justly settled by admunistrative processes 
would be practically hopeless in court, because the 
questions involved are not of the kind which court 
processes are able to solve easily 
In other words, an executive agency can, if it will, 
fake the straightest and quickest line to the truth 
Everyone knows that the re tically the executive branch 
has more appropriate facilities and powers in tax ques- 
*This pao is condensed from an address delivered at Atlantic 
City June 2, 1928, at the An: the New Jersey Bar Ass 
ciation. 
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Determination—Lawyers’ Distrust of Such Tribunals—Attitude in 
Difficulties to Be Overcome—Causes of Over-emphasis of Courts 


Like Courts, Needs Help of the Lawyer 
Tribunal* 


N. MILLER 


‘ashington, D. C., Bar 


tions; few peo] le believe yrs these theoretical advan 
rorth-while results in the 


+o . 1 > : + 
tages actually ripen into 
average case 


II 


What are the reasons for this distrust? There 
seem to be at least four: First, the lawyers are right 
at least in their often-asserted major premise,—which 
is that the subordinate authorities who are in direct 
contact with the cases have been biased, unreasonable 


and exasperating in many cases, thus discouraging any 
serious effort to convince them; second, we lawyers 
have perhaps been unreasonably expecting from ad- 
ministrative bureaus a kind of automatic omniscience 
which we long ago learned not to expect from the 


courts or any other tribunals ; third, lawyers have prob- 


enough thought to the governmental 
difficulties under which bureaus operate and have there 
fore not always been skillful in their advocacy A 


urt would have in mind every preju- 


ah! eu 
ably not. given 


lawyer who in c 
dice and every complication, threading 
from any of them, may 


his way skill 
fully without arousing trouble 
unwittingly stir up a dozen difficulties in the adminis- 
trative hearings—difficulties which he could have 
avoided if he had only advised himself as to conditions 

For a while, also, another and fourth cause 
neglecting the administrative branch \ 
though now happily dispelled by ex 
that success in the Treasury depend 
rather than reasons. Almost everyone knows now 
that. efficient or inefficient, the tax administration 1s 
and has been fundamentally honest. 

Concerning the well-known shortcomings of 
lecting authorities, and their failure to 





x 
i= 


Federal tax-coll 
observe that sterling couplet which is a classic in taxa- 
tion 
“All things in moderation keep, 
king should shear, not skin, his sheep, ° 

! am glad to say that higher officials of the Treasury 

ind the Bureau of Internal Revenue are keenly alive 
to these unsatisfactory conditions, and have made good 
progress in bettering them. Secretary Mellon on April 
3rd. last, said to the Finance Committee in a prepared 


D 


statement referring to the United States Board of Tax 





| . 

Appeals : 
“From July 1, 1927, to February 29, the Board has closed 
cases involving approximately $81,000,000 of deficiencies 
i, sustaining only $33,000,000, or 41 per cent. If this 


| 


asserte< 


means anything it means that any number 


ese cases should 








never have gone to the Board but should have been disposed ot 
by agreement A sensible syst em of adn ation would per- 
mit the ae of cases whenever the is on a question 
of law are all against the Government instead of c ympelling 
litigation. A change of policy in this respect appears to be 
highly desirable, and the Department is seriously con idering 
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such a change Comm nd the Ways and Means 
Committee should a e to the c 

There is truth in the Secretary’s statement con- 
cerning the great need of settling those cases which 
should be settl It is not reasonable for the Gov- 
‘rnment to maint 1 staff of experts whose conclu- 
sions cat iew There are still some 
nen in the Bu f Internal Revenue who consider 
hemselves quit istified as representatives of the 
Government in taking a position in its behalf which 
1e »w would be indefensible if taken in behalf of 
! lual. But Treasury attempts to organize the 
Bureau so as to get the right answer the first time a 
e is considered, rather than to force the taxpayer 
to go to court or to spend years in discussion before 
getting the right answer, are showing encouraging re- 
sults in the f f difficulties. It is curious, but it is 
true, that such efforts usually meet with serious 
ind hindering criticism from Congress. Thousands 
f pages of Congressional investigation single out 
for attack the relatively few cases in which the 
Governmen laimed to have given the taxpayer 
the better of it, with na emphasis on the many 
ises in which the Treasury Department, ignoring 
he rule laid down by the Supreme Court, and 
llowing a ru f its own supposed to have been 
id down | \lexander Hamilton, has resolved 
he doubt in it n favor. The hostile fulmina- 
tions from the Capitol shake the morale of the 
Id 1 tl f the Bureau, so that constant 
nd vigorous effort is required for the leaders of 
Treasury 1 vercome the unsettling effect of 

ch investigations on their personnel. 
Furthe Cabinet member who might pro- 
é t rez ge a whole department, 
emoting é bias in favor of the 
( é ( bla the wrong answers 
urned out, 1 ld be the subject of such attacks 


i .f 
Congress in the interest of those demoted and 
yf patronage in gen- 
have to give up the 


hows only a mild 


One re . y Coneress s 
to taxpayers may possibly be 
that only a small percentage of 








taxes. Increasing exemptions 
make this phase of the prob- 

more acu time goes on 
Or f t mstructive achievements of the 
uu of | 11 Revenue within the last year 
been tl tablishment of the so-called “Special 
Advis .’ organized to settle as many 
cases as possible, which might otherwise have 
tried be e the United States Board of Tax 
TI tivities of this Committee have 
eal benefit to the Bureau, the Board 
Appeals and the public, and a large number 

es yr settled through its agency. 

Another agency, the Review Section of the 
peals Diy n in the General Counsel’s Office, 
is been re stituted within the Bureau of 
Internal Revert ind is helpful. This is a group 
f lawy General ( insel’s Office, picked 
their ¢ ce. judgement and experience, whose 
s to endeavor to dispose of pend- 
g cas ld be settled without forcing 
e tax but which are not well adapted 


the Special Advisory Committee 





because primarily dependent on disputed questions 
of law, or mixed law and fact. 

It has always been true, notwithstanding opin- 
ions to the contrary, that a very substantial pro- 
portion of the cases receive proper treatment in the 
Treasury, and in spite of all the handicaps, more 
and more cases are being settled with justice and 
courage. 

A Federal taxpayer has, under the law, two 
separate chances of getting what he desires, one 
administrative, one judicial. If he wins in his ad- 
ministrative attempt, he wins permanently. If he 
loses there, he may start anew in the courts, having 
lost nothing by taking his first chance. To encour- 
age a taxpayer to give up his administrative chance 
and risk everything on the single chance which 
remains, is likely to limit him to one chance when 
the law gives him two. 

The lawyer’s duty, of course, does not consist 
in helping a client in paying less taxes than he 
ought, but it is his duty to prevent an enthusiastic 
and highly expert Government from collecting 
more than the law actually gives it. If the lawyer 
is to perform that task with maximum efficiency, 
it seems quite clear that he must, whether he wants 
to or not, give more attention to the executive 
agencies for tax determination than has been given 
in the past. 


ITI. 


It is not surprising that the first tendency of 
the lawyer is to turn to the courts, which he knows 
thoroughly, from his own experience, and from that 
of his predecessors at the bar for several hundred 
years. Although Hylton’s Case raised a tax ques- 
tion in the Supreme Court as early as 1796, for 
more than a hundred years of our country’s exist- 
ence clients had small concern with Federal taxes ; 
for about forty-four years of that time there were 
no internal Federal taxes whatever. Within the 
last fifteen years, in contrast, the Government has 
collected more than thirty-six billions of dollars in 
internal taxes, and having formed the habit, is ad- 
hering to it. Administrative practice as it exists 
now is a new thing, not only to lawyers, but to 
everyone else, and the lawyer, being a conservative 
member of the community, does not assume the 
new and untried duties until he is convinced that if 
he does not perform them, his clients’ interests 
will suffer. 

Only actual experience could develop that, in 
this new administrative situation, it is fully worth 
while for counsel to prepare cases on the law and 
the facts with exactly the same careful foresight 
as in court, although in an entirely different way, 
appropriate to the problems of a different tribunal 

presenting them before executive authorities, not 
as amateurs apologizing for lack of knowledge, and 
content to know less than the Government repre- 
sentative, but with the certainty of men who are 
qualified to throw new light on each question, and 
who rightly belong in that forum. 


IV. 


To the extent that lawyers decide not to con- 
cern themselves seriously with tax cases until after 
the Treasury is through with them, the welfare of 
the whole system of tax determination, as well as 
of the clients, may suffer. For proper results it is 
not enough that administrative officers shall desire 
to be fair; they must also have full knowledge of 
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how a proposed ruling would affect the taxpayer, 
as well as the Government. It is almost impossible 
for them to get such full knowledge as to how far 
a particular ruling might be injurious to taxpayers 
except from counsel who have studied the situation 
from the taxpayers’ viewpoint. 

If a party to a law suit should be so ill-advised 
as to rely on the research of the busy judge and ot 
opposing counsel instead of having the case pre- 
pared and presented by the party’s own lawyer, 
we know how unfair such a course would be to the 
judge and to the client’s own interests. In the 
same way, the Treasury needs the help of taxpay- 
ers’ counsel in establishing correct general policies 
and even in making decisions on particular points 
of construction. Wherever a party does not speak 
up in his own behalf, the chances of ill-consid- 
ered and erroneous conclusions are increased. 

When executive pronouncements are obviously 
in conflict with the decisions of important courts, it 
is the fashion in some quarters to denounce the 
stupidity or bias of the authorities, and stop there 
Should we not ask ourselves whether we lawyers as 
a class are in any degree to blame? 

We know that it takes laborious reading and 
careful analysis, especially in a rapidly developing 
subject, to find and apply authorities, and to work 
out a proper rule. If we rely on the executive 
agencies, who primarily at least represent the 
Government, to use great labor and ingenuity in 
the interest of the taxpayer, with no adequate help 
from him, we are obviously expecting something 
utterly at variance with human experience, and we 
are failing to furnish what our governmental sys- 
tem relies on us to furnish to those who must make 
decisions. 

We see, and deplore, that the Treasury often 
follows some rule of construction which is exactly 
opposite to the Supreme Court’s attitude shown 
in similar situations—the judicial department, for 
instance, laying down the rule that in case of doubt 
as to whether a statute imposes a certain tax or 
not, the tax is not to be collected, and the execu- 
tive department defying the judicial department 
and resolving the doubt exactly the other way. 
But the cure for this error does not lie in denounc- 
ing the Treasury Department, or it: leaving it un- 
denounced. The normal way of removing such a 
discrepancy is by the gradual education of the 
department by adequate presentation of each case 
as it arises. When lawyers, in their own cases, 
skillfully and patiently bring home to the adminis 
trative department its duty to follow such rules, 
and the way in which such rules apply to a particu- 
lar case, the executive departments are gradually 
educated into harmony with the established legal 
principles. This process of education is slow, as is 
any other kind of human education, but experience 
shows that it is thoroughly worth while. Many 
of the bright spots in the otherwise drab record 
of administrative rulings may be traced to able 


~ 


efforts, in the Treasury, of some taxpayer’s lawyer. 
In future cases on the same point, both the Treas- 
ury and other taxpayers profit from those efforts. 
It is normal that this should be so in bureaus, as 
it has always been in courts. On some of the 
broadest questions there is still a large field for 
work of this kind 
V 

Even after a case has reached the courts, the 

executive department should still be considered an 
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important factor in dealing with a case. At this 
stage the Department of Justice is the most im- 
portant executive influence in the case and brings 
to bear on the Government’s side of the case a 
cool legal scrutiny, free from the bias of tax-collect- 
ing enthusiasm. That department is doing its best 
to follow the principle which has been so happily 
stated by a former Solicitor Gener Mr. Leh . 
mann: “Whenever a case is settled right, the Gov- 
ernment wins.” 





The candor of the Solicitor General and his 
associates in refusing to make contentions in be- 


half of the Government unless they seem reason- 
able has been favorably commented on by the ‘ 
Supreme Court. From time to time there are cases 
which the Treasury Department desires to push to 
the Supreme Court if possible, but which the De- 
partment of Justice causes either to be acquiesced 
in or settled. 

On account of this frank and businesslike atti- 
tude of the Department of Justice, it is worth while 
to try to win over that department any case in 
which a good lawyer is likely to 
the Government’s position is untenable 


VI. 
Practice before the Treasury admittedly re 


quires hard work, patience, equanimity and highly 
hardly require 





clude that 


‘fT 


specialized knowledge, but it can 
more of these qualities than is essential in properly 








conducting a complicated case through the courts 
Nor can we deny that the courts he executive 
tribunals, have difficulties to contend with, and : 
often fall short of perfection Che ercentage oft 
satisfied litigants is not always one hundred, even | 
there. 

Is it not possible that when counsel understand 
the administrative departments as well as they do 
the courts, they will be grateful that depart 
ments exist, and rely upon them for tl Ip they 
are capable of giving, just as counsel now rely on 
the judicial branch in its more familiar but nar 
rower range of powers? When that time comes, if ; 
it does, the United States courts and the United I 
States Board of Tax Appeals will be happily re 
lieved of a substantial part of the unnecessary 
heavy burden of tax litigation which they now 
carry, and tax administration in general will be 


simpler and more accurate 


Distinguished Foreign Scholar to Lecture in 
America 


Students of Roman Law will b larly inte 


ested to learn that Prof. Salvatore Riccobono, of the 
Royal University of Palermo, will deliver a series 
of lectures during the academic year 1928-1929 at 
the Catholic University of America. Professor Ri 
cobono, we are told in the announcement of the 
series, has taught Roman Law for the past quarter 
of a century “and is well known as an outstanding 
critic of the Text and a traditionalist in the best 
sense. . . . His specialty is the support of ‘tradition . 





alism’ in opposition to the views of interpolationists 


against whom he has shown that ‘Justinian’s interpo 





lations’ were not a corruption of the Roman Law 
This thesis is fully demonstrated in the first series of 


lectures. The second series centers upon the contentiot 


er ated 


that Christianity exerted an influence on Roman Law 
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ext Personal Law in Early Europe and the East Today—The Territorial State and the Essen- 
ily ‘ tially Territorial Nature of Modern Law—Problems of Jurisdiction—The Lotus Case 
‘ Acquisition and Loss of Citizenship—Curious Cases Involving Domicile—Haddock 
v. Haddock and the American Law of Jurisdiction for Divorce—Succession to 
“7 Personal Property—Condition of Recognition of Validity of Marriage 
he. Vast Reach of Subject—The Larger View* 
the 
ses 
to By CHARLES P. MEGAN 
de Member of the Chicago Bar 
ed 
HAVE taker iberty of borrowing for my sub- teen hundred miles away,—a trifle farther than our 
ma ject this evening something written by a former newly-acquired West Indian possessions, the Virgin 
: member of ou: ib. I am sure that he would have Islands, are from their judicial capital, which is Phila- 
Rice ucquiesced good-naturedly had his consent been asked delphia. The Jews of Aden one day found that the 
= to this base ust s last essay—that final summing succession to their property was governed by English 
of a man’s | sophy of life which we call his law, instead of by the Mosaic law which they had fol- 
st will and testament lowed for thousands of years. Coke, in the preface 
Our fries ent the greater part of his final years to the sixth part of his own pre-eminent Reports, said 
> n Califor n his death head-lines in metro- that Moses was the first law reporter, the case he re- 
uly litan news the public know that there was fers to being found in Numbers, 27. The order of 
ire ikely to be a ersy on this question, Under what succession there laid down was the one which the Jews 
rly aw did he | the exact question that was asked of Aden desired to follow, instead of the English 
ts 1 thousand ys zo when anyone was brought into a_ plan, and it was so ordered; and so, remarks Sir Fred- 
ive legal relation of kind verybody in those days erick Pollock, “we may safely say that the case of 
nd had a personal law, which attached itself to him at Zelophehad’s daughters is the earliest recorded case 
f th and foll n through life wherever he went, which is still of authority.” 
e fixing his rights and duties, his capacities and disabili- It was only in modern times that there came into 
| ties. Whether could make a will at all, and, if so, existence the territorial state as we know it, but so 
nd with wha es, and, if made no will, how familiar are we with the idea of territorial law, that is, 
d your property ild be distributed, depended, not on of law valid over the whole territory of a state, and 
rt what country you lived in, but on whether you were a _ not beyond (except under special circumstances), that 
ev Burgundian, a Frank, or a Roman. “The law of the we sometimes find it difficult to picture a world gov- 
on slain man, not of the slayer, fixed the amount the erned by personal law, the territorial state being firmly 
ar slayer or his must pay. The law of the grantor established in western civilization as the exclusive type 
«6 prescribed the monies with which land must be of modern state 
ed nveyed - 
i We n ust begit here with Bis! op Agobard’s fa- Speaking for the moment of public law, the gen- 
¢ us remark that five men might be sitting together, eral rule is, that on the one hand all persons within 
Ww walking about together, and all governed by differ- the territory of a state are subject to the laws of that 
a ws. OI! rors in those days never thought of tate: “And this shall be a statute for ever unto you ; 
gislating for the people they had conquered; they that in the seventh month, on the tenth day of the 
fact leg little even for their own people. month, ye shall afflict your souls, and do no work at 
subje nt on pretty much as before. Even 41) whether it be one of your own country, or a 
— a then simply the law under which stranger that sojourneth among you”; also, “Ye shall 
' é noma! , have one manner of law, as well for the stranger, as 
. _ the same lation is found all through the East for one of your own country.” On the other hand, no 
he t today. India, M hammedans, Buddhists, Hindoos, offence committed outside the territory of the state 
Parsees, live their own law. In the eighteen seventies may be punished by the state. The exceptions, though 
- the British parliament adopted a law for India, pre- few, are important and interesting. By common con- 
bing how property should pass upon death, where cont a pirate, whose trade is plied on the high seas, 
, will had been made,—substantially the English law outside the territorial limits of any state, may be pun- 
of succession. Any group could be excepted by execu-  ighed by any state that can catch him. There is also 
a tive order. A curious thing happened. England has general agreement that a man who, say, shoots across 
ne y smani | s scattered over the face of the a state line and injures a citizen there, may be prose- 
"1 ah [he judicial arrangements for such specks Of cuted in the latter state. On the same principle, A., 
° t mpire are rather difficult, but often they have simply ,, riting from England a letter by which he swindled 
a een made parts of the nearest considerable colony Or Bp in Berlin out of a sum of money, was turned over 
. tectorate. Aden, at the lower end of the Red Sea, 4 the German authorities, by extradition. These are 
at $ attached ¢ e Bombay Presidency of India, six-  eatly offences committed on the soil of the state that 
' fore the opening dinner of the Chicago prosecutes. The searching of foreign ships by Ameri- 
? ; *. This is the first installment of the article. Con government vessels outside the three-mile limit, for 
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prohibition enforcement purposes, is not done as a 
right claimed under the rules of international law, but 
rests on treaty. A state has complete jurisdiction over 
its territorial waters, and, it is now pretty generally 
agreed, after much discussion, over the superincum- 
bent air. 

Then we must consider offences against the se- 
curity of a state, or its credit. If five Mexicans, in 
Mexico, conspire against the United States, may we 
punish them if we catch them here? Or may Mexico 
punish (if she can catch them) five Americans who, 
in the United States, hatch up a conspiracy against 
Mexico? There may be forgery (abroad) of govern- 
ment bonds, or counterfeiting of coin. Or libels on the 
government. Suppose an Italian publishes, in a news- 
paper at Rome, an article about the United States 
government which it would be seditious and punish- 
able for an American to print in a New York news- 
paper. And suppose the Italian publisher then comes 
over here to confirm his own worst theories about 
how badly the government of this country is con- 
ducted. May he be prosecuted here for sedition? 
Mussolini says “yes,” of the converse case, for under 
a 1926 law a foreigner who in his own country has 
disparaged or misrepresented the Italian government 
may be tried and punished in Italy if he goes there. 
These things concern a state’s life; and it is an un- 
doubted fact that this class of offence does not interest 
the state where the offence is committed; or, if the 
foreign state has an interest at all, it may be an ad- 
verse interest. 

Let us next take offences abroad against our citi- 
zens, and here I may have the pleasure of introducing 
to your notice the greatest international case of the 
day, decided only last fall, but already famous. The 
Lotus, a French ship, rammed a Turkish vessel on the 
high seas, five or six miles from the classical island of 
Mytilene, through the negligence of the French officer 
of the watch, and eight Turkish sailors were killed on 
board their boat. The Lotus proceeded on its way to 
Constantinople, where the French officer was arrested 
and placed on trial in the Turkish courts for man 
slaughter. With the consent of Turkey, the right of 
the Turkish courts to act was submitted to the World 
Court. The decision was that Turkey had jurisdic- 
tion to try the officer. It may be remarked that the 
judgment of the World Court was against France, a 
first-class power, and for Turkey. Twelve judges sat. 
Six voted to sustain Turkey’s jurisdiction,—those 
from Switzerland (the president of the court), Cuba 
(Judge de Bustamante, who is a Chicago guest this 
week), Japan, Italy, Brazil, and Turkey. Six voted 
in the negative,—those from Holland, France, Great 
Britain (Lord Finlay), Denmark, the United States 
(John Bassett Moore, who has since resigned and been 
succeeded by Charles E. Hughes), and Spain. Under 
the statute the president has a casting vote, and he 
voted again in the affirmative. Each of the six dis- 
senting judges filed a separate opinion, explaining 
his views fully. Mr. Moore agreed with the majority 
on the main principle of international law involved. 

It is agreed by all writers that a state may punish 
its own citizens for offences committed by them abroad. 
As a practical consideration, who is in a position to 
complain if it does? This refers to states that have 
external public relations. I read in a newspaper a 
few days ago that a citizen of Illinois who desired to 
kill his wife, but was unwilling to pay for this with 
his own life, lured her over to Michigan, where capi- 
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tal punishment has been abolished, thus showing a 


| 
good apprehension of the essentially territorial nature 
of modern law. Illinois, for purposes of international 
law, is a state within a state. 

These two doctrines, as to prote 


abroad and control over citizens abroad, interlock 
Mussolini has carried the matter pretty | and Gov- 
ernor Smith said in his speech of acceptance this sum- 
mer: “I do not think the American people would ap- 
prove a «loctrine which would give to Germany, or 
France, or England, or any other country, the right 


to regard a citizen of that country or the property of 
a citizen of that country situated within the borders 


of the United States a part of the national domain 
of the foreign country.” This sentence, however, does 
not appear to have been written with Mussolini’s pro- 
nouncements in mind, but solely as a Golden Rule 
introduction to the democratic doctrine on intervention 
in Nicaragua 
x x 

Under the common law, the allegiance of a nat 
ural-born British subject was regarded as indelible 
So the British searched neutral ships for sailors who 
had been British subjects, but were now American citi 
zens, claiming them as still British. A royal commis 


sion in 1869 reported that it was of opinion “that this 
doctrine of the Common Law is neither reasonable 


nor convenient,” and, further, that “it is inexpedient 
that British law should maintain in theory, or should 
by foreign nations be supposed to maintain in practice, 
any obligations which it cannot enforce and ought not 
to enforce if it could.” Conversely, the English were 
slow in extending citizenship to others. There was 
a chance for liberalizing this policy just before the 
year 1700, when religious refugees from the continent 
were available for incorporation into the English na 
tion as highly desirable and, it would seem, congenial 
citizens, but some unkind or designing person sug 
gested that the object was to bring a lot of Dutchmen 
over from Hanover, “who would be Protestant, Papist, 
or Pagan for a guilder a head,” and the bill in parlia 
ment was withdrawn. (See H. J. Randall’s article in 
the Law Quarterly Review.) Ironically, it was one of 
the complaints against George III, in the Declaration 


of Independence, that “he has endeavored to prevent 
the population of these States; for that purpose ob 
structing the Laws for the Natural 1 of r 
eigners,” 

The modern movement for equal political rights 


for women has furnished a new set of problems on 
acquisition and loss of citizenship. It can easily 
happen that a woman who was born in the United 
States of American parents, and who never left the 
country for a single hour, may be an alien, while 

woman who was born in Europe, of European parents 
and who never set foot in the United States, may be 
an American citizen. The common law had a univer 
sal solvent. Look up the old law-digests or abridg 
ments, under the title Baron and Feme. It was all 
very easy and comfortable. A woman, upon marriage, 
was simply merged in the husband; they became one, 
i. e., the husband. If a woman married a man of an 
other nation, she at once lost her own citizenship and 


took his. Now, under a new United States law, this 
does not necessarily happen 


A man may possibly have dual nationality ; that is 
he may have taken such steps as make him an Ameri 
can citizen, in contemplation of American law, but hi 


former country may regard these steps as 
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to divest him of his original citizenship. Conversely, 
one may literally be a “man without a country.” 
* 7 

It is clear that if you find two men living in IIli- 
nois, both of whom came here last month for the first 
time, their rel n to the state will be different, if 
one of them, simply in Chicago on a short visit, 
and is going to his home in Massachusetts next 
week, while the other, B., has moved his business here, 
bought a home rought his family to the city, and 
settled down a permanent resident. Suppose we 
assume for nt that a state has some jurisdic- 
tion over its t tizens even when they are outside 
the territorial s of the state, and suppose A. and 
B. now go « Michigan for the week-end. Illinois 
will have that risdiction over B. but not over A. 
Now just exact what do you have to be or do in 
order to enjoy to the uimost territorial extent the price- 
less blessings of Illinois law? Lawyers put it this way, 
What cor ’s domicil? “Domicil” has an 
obvious cor the Latin word for “home,” 
and it means very nearly the same thing as “home.” 





Ci is a Scotchn born in 1792. He 
obtained his ssion as an officer in the British 
army in 1810 en he was eighteen years old, and 
never revisited tland. He lived and died a bache- 
( in lodging hotels, and b ling-houses. His 
leath occ 1882, whe ne reached the age 
ot nety » 1860 he had not left England. He 
was a very reticent man, who never went into society. 
In 1860 he s is commission and retired from the 
rmy, thereafter avoiding his late brother-officers. He 
never talked about his family, or his early life. In 
fact it was not known till after his death that he was 
by birth a Scotchman. The English courts held, how- 

ever, that he never lost his Scotch domicil 
It might almost seem as if this decision must have 
been ground n the well-known principle, Once a 
Scotchman, a s a Scotchman, instead of on the law 
of domicil. For you remember the famous dinner at 
which Boswell brought Dr. Johnson and John Wilkes 
gether If Boswell had said to the Doctor, “Will 
u dine with John Wilkes?” the Doctor would have 


wn it ti " n and said, “Dine with Jack Wilkes, 





Sir? I should as soon dine with Jack Ketch.” The 
vay Boswell 1 wed the affair drew from Burke the 
pliment that there was nothing like it in the whole 
story of the diplomatique. Johnson and Wilkes 


er famously. Boswell says: 


hemselves with persevering in the 


s [about the Scotch]. When I claimed a super- 

for S 1 over England in one respect, that 

nan cal rested there for a debt merely because 
her sv t against him; but that there must first 

ve the judgment of a court of law ascertaining its jus- 
and that eizure of the person, before judgment 

S ined ke place only if his creditor should 
swear that he is about to fly from the country, or, as 
t is technical xpressed, is in meditatione fugae;— 
Wilk Chat, I should think, may be safely sworn of 
Williar uis Winans, an American inventor, 

ent the last forty years of his life in England, to 

he had gone for his health. He always 
hed and intended to go back to Baltimore to end 
had to wait for the ocean voyage till 

S cigar-shaped boat, which wovld end seasickness, 


Conversely, an 
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Englishwoman. upon the death of her French husband, 
decided to return to England to live; she actually went 
on board a channel packet at Boulogne, but was taken 
ill before the boat left the harbor, and never recovered 
sufficiently to make the trip; hence she never reacquired 
an English domicil,—there was the intention without 
the fact; in Winans’ case, as in the case of the Scotch 
colonel, there was the fact of living in England, with- 
out the intention of staying there permanently,—they 
never acquired a new domicil. Intention and fact 
must both be present. 
* * 

These domicil cases are often acutely contested. 
The situs of real estate is fixed, and the local law sov- 
erns, but personal property is considered to have its 
situs at the domicil of the owner; it may be taxed 
there, and it passes, on death, according to the law of 
the owner’s domicil, whereupon there are more taxes. 
“Personal property” includes everything, tangible or 
intangible, that is not real estate,—furniture, pictures, 
jewelry, stocks, bonds, money, debts, and so forth. 
States contend with each other for the rich prize, and 
individuals wish that state to be considered their domi- 
cil where restrictions are fewer, tax rates lower, and 
exemptions more liberal. Over all is ever the moderat- 
ing influence of the Supreme Court of the United 
States. 

Gentlemen, for all my rashness in the past, I 
shrink from the task of trying to make laymen under- 
stand the difference between a right and the evidence 
of a right, which is fundamental in all plans for man- 
aging taxes. If A. borrows five dollars from his friend 
B. as they are walking along the street together, and 
immediately afterwards both are killed in an automo- 
bile accident, the estate of A. owes the estate of B. 
five dollars, though the debt will never be established 
by proof, and the very existence of the right is unsus- 
pected by any living person. All laymen think that if 
it becomes desirable for tax purposes X. may give Y. 
a deed to a piece of real estate, which deed is not to 
be recorded, and that the title to the real estate may 
later be considered to have passed or not to have 
passed, according as Y. shall have survived or shall 
not have survived X. Not so. It may be difficult for 
the taxing authorities to arrive at the true facts of a 
secret transaction; perhaps in your case the arrange- 
ments have been made with such marvelous skill that 
the true facts will never be known; perhaps the poet 
ef five hundred years ago was wrong, and it is not 
true that murder will out, and the poet of a hundred 
and fifty years ago also wrong, and it is not true that 

“The best-laid schemes of mice and men 

Gang aft agley”; 
yet it is not a right that has been destroyed, but only 
the evidence of a right. 

It is the same with domicil. Every man’s domicil 
is what it is, but the facts are often close, and the 
proof exceedingly difficult, for some of the facts are 
mental facts. 

Mrs. P., of Charlestown, New Hampshire, went 
to New York in the fall of 1913 with the avowed pur- 
pose of acquiring a domicil there. She first consulted 
a New York lawyer as to what she must do to effec- 
tuate her purpose. As a result, she registered at the 
Manhattan Hotel as Mrs. P., of New York City, en- 
gaged a room by the year, changed the address on her 
trunk from Charlestown, New Hampshire, to New 
York City, removed her securities from Manchester, 
New Hampshire, to New York, made a will in which 











she described herself as of New York City, and from 
that time on claimed to be a resident of that city. She 
died the next year, leaving personal property to the 
amount of $185,000. 

Mrs. P. honestly believed that she was a resident 
of New York, but she actually resided in Charlestown 
for the last forty or fifty years of her life. As for the 
New York hotel room, it appeared that she never in- 
tended to occupy it, that in fact she never did occupy 
it or even see it, and that it was not such a room as 
she ever had occupied or ever intended to occupy. 
With all deference to a respectable New England 
widow, and an equally respectable New York lawyer, 
the whole thing is disconcertingly suggestive of the 
domicil conjugale and the domicil actuelle of Arthur 
Train’s novel about Paris divorces, both places owned 
by relatives-in-law of the divorce lawyer, and avail- 
able at any time for temporary and technical occupa- 
tion by American would-be divorcees 

The supreme court of New Hampshire settled the 
matter in a few golden words, saying that a man’s 
home is where he makes it, not where he would like 
to have it. 

So you cannot retain your old domicil simply by 
wishing to do so. Kosciusko left Poland, came to this 
country, and afterwards went to France, where he 
lived for fifteen years. He could have returned to 
Poland at any time, but would not do so while political 
conditions remained as they were. The supreme court 
of the United States decided that his domicil was 
French. An Englishman went to Florence, bought a 
villa and established his family there. He continued to 
feel strong affection for his native country, and often 
expressed a desire to return, lamenting that the state 
of his health compelled him to live in a milder climate 
The English courts held, nevertheless, that his domicil 
had become Italian. 

* * 

As for divorce, we should have no trouble at all, 
—I rhean courts would have no trouble,—if married 
couples settled down in the state where they were mar- 
ried, had their matrimonial difficulties there, and 
applied to the courts of that state for relief. But 
almost any candidate at a bar examination could tell 
you that a man domiciled in New York may marry in 
3oston a girl domiciled in New Jersey, and they may 
begin housekeeping in Pennsylvania. After a while 
they may move to Ohio, and there quarrel and separate, 
one going to Illinois to live and the other to Florida. 
What state can divorce them 

If we are to follow the old law of Baron and 
Feme, any court that has jurisdiction over the hus- 
band has jurisdiction over the wife, for they are one 
and (for the time being) indivisible; but the converse 
is not true. We need look, then, only for jurisdiction 
over the husband 

Jurisdiction there must be, before a court can act 
lawfully. There has been some criticism of the action 
of the people of Geneva in burning Servetus because 
they abhorred his religious teachings, since he was not 
a citizen of Geneva, and only happened to be staying 
in the town overnight on his way from France to Italy. 
Professor Chafee, of the Harvard Law School, how- 
ever, reminds us that “a California court has recently 
held that members of the I. W. W. who came into a 
county which they had never visited before, merely 
for the purpose of testifying in response to a subpoena, 
could be severely punished for the offense of being 
members of the I. W. W. in that county”. IJnter odia 
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When hatred and 
fear have subsided, the reign of law begins again 
5 | 


(as well as inter arma) sient leges. 


“In 1845,” says Professor Keith (Dicey’s learned 
editor), “the Bill of the United Provinces of Canada 
[this was before Confederation] for the Harris divorce 
never received the royal assent, as it attempted to 
divorce a military officer only temporarily resident in 
Canada, who had married there, and it was po:nted out 
by the Secretary of State that the Law Officers advised 
that such a divorce would not be held valid outside 
Canada”. But what shall it avail an American to have 
a divorce that is perfectly good in the country that 
gives it, for example, France, Mexico, or Roumania, 
but which is not recognized as good in the United 
Siates ? 

Under the English rule, as we have seen, a hus- 
band can escape his wife’s divorce suit unless she sues 
him at his domicil. Suppose that he goes to South 
Carolina, where alone of all American states there is 
no divorce, and acquires a domicil there. Then no mat- 
ter how heinous his matrimonial offence may have been 
he is safe from any divorce action by his wife. Fur 
thermore, a deserted wife has not always a free choice 
of residence, especially if she is left with the care of 
the children of the marriage. She may return to live 
at the home of her parents, in another state perhaps, 


1 
+} 


or she may have to support herself, in which case she 
must get employment where she can. There are some 
features of modern life that were not dreamt of in 
the philosophy of Baron and Feme 
* 
The case of Haddock Vv. Hadd: A twenty years 
ago, started the American current running the othe 


way. The Haddocks were married in New York 
After a brief period of married life Haddock left his 
wife and went to Connecticut to live. Thereafter he 


began in a Connecticut court an action for divorce 
from his wife. As she was not a resident of Connecti- 
cut, he could not have a summons served on her, but 


he published a notice of the suit, in compliance with 
the local law. The court gave him a divorce. Several 
years afterward, while he was in the state of New 
York, his wife (ignoring the Connecticut decree) 


began an action against him in a New York court for 
that form of limited divorce which we call “separate 
maintenance”. He offered the Connecticut decree as a 
defence. The New York courts refused to consider it 
as such, and he appealed to the supreme court of the 
United States. If the wife’s domicil is always that 
of the husband, the published notification to the wife 
was sufficient, and the decree good; and New York 
was bound to hold it so, under article IV, section 1, 
of the constitution of the United States: “Full faith 
and credit shall be given in each State to the public 
Acts, records and judicial proceedings of every other 
State”, which applies as well to divorce decrees as to 
any other judgments. By a five to four decision the 
United States supreme court held that New York was 
not required to recognize the Connecticut decree 

It is impossible to describe the rage of the law 
professors at this decision. The leader of American 
thought in this field (then as now) wrote: “The con 
fidence of this court, which lawyers have so long 


shared, has been betrayed. . The decision is 


opposed to reason, to authority, and to morality. . 
The great English master of the subject also flew to 
arms. “The profound respect,” he said, “rightly enter- 
tained by all Fnglish lawyers for the Supreme Court 
of the United States makes it impossible to read the 
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with 
states 


What shall we do then Nevada, which 
shamelessly outbids the other for the divorce 
trade? Sixty-five or seventy years ago it was decided, 
upon much consideration, that there is no way of let 
ting the erring sister depart in peace; you can't resign 
from the club, and no method has been provided for 
or even disciplining, a member. Kentucky 
and New Hampshire allow divorce on a dozen grounds 
or so, New York on only one, but the best,—1nwm, sed 
and New York dislikes to admit the validity 
in New York of a divorce granted elsewhere for a 
which is recognized where granted, but not in 
New York, as a ground for divorce. In desperation 
over Nevada on the one hand and New York on the 
other, some have suggested yet another constitutional 
amendment, to permit of a federal divorce law, super 
seding all state laws on the subject. A serious trouble 
with divorce statutes is that they are drafted in terms 
while domicil is the crux. 

As for England, Dicey died in 1922 unrepentant 
Yet another English authority thought in 1911 that the 
law was tending to the American position that “a mar- 
ried woman should be able to acquire a separate domicil 
from her husband, if in fact living separated from 
him”; and now the wrongs of deserted English war 
brides have suggested a modification of the common 
rule 
A man may go to France and establish a perma- 
nent home there for his health, because he finds the 
divorce laws more convenient, to avoid his creditors, 
to educate his children, because taxes are lower, to 
escape military service, because he likes the people, o! 
for any other reason, good, bad, or neutral, and, never 
theless, he acquires a domicil in France. And there 
are two sides to the public policy question involved 
Why should a woman who has left her husband, with 
out cause, be allowed to go to another state, engage 
in some business enterprise, get all the benefits she 
expects to derive from living there, and escape the 
taxation by which alone the state of her new residence 
may keep its activities going? As a practical matter, 
if she is not taxed there, she will probably be taxed 
nowhere, although the supreme court of the United 
States, in the matter of the estate of Henry Frick, and 
in a recent inheritance tax case from Connecticut, has 
laid down the liberal and reasonable rule that the suc- 
cession to personal property physically present in a 
state may be taxed there, and not elsewhere, in disre- 
gard of the legal fiction that the situs of personal prop 
erty is at the domicil of the owner. No one denies, 
of course, that double taxation (that is, taxation of the 
same thing by different states) is both common and 
indefensible. We are slowly getting away from it 

Most taxation, however, other than that of real 
estate, is at the domicil of the person who is to be 
taxed. A state may tax income made within its terri 
torial limits by anybody, and income made anywhere 
by persons domiciled in the state. And I have already 
mentioned an older and deadlier tax, an ineluctable 
tax. I learn from West that an Egyptian papyrus is 
in existence, dating from the second century B. C., 
which relates that a certain Hermias was sentenced 
to a heavy penalty for failing to pay the tax on suc- 
ceeding to his father’s house. An inscription of about 
the same time records a sale of property by an old 
man to his sons at a nominal price, apparently for the 
purpose of evading the inheritance tax. 

Other important questions in the succession to 


other. 


expelling, 


leonem 


cause 


of residence, 


law 














personal property are settled by the law of the domicil. 
As our fellow-member left considerable sums _ to 
charity, one of the beneficiaries being the University 
of Chicago, and as there were large and obvious in- 
heritance tax possibilities, much interest was aroused 
in the decision whether his domicil at the time of his 
death was Illinois or California. There is reason to 
think that he foresaw such a contest. Whether you 
mav disinherit your natural heirs depends on the law 
of your domicil. Whether you may leave more than a 
certain percentage of your property to charity, depends 
on the same law. Your capacity to make a will at all 
depends on the same law; also all formalities, as 
whether the will must be in writing, the number of 
witnesses, and so forth. You can readily see that the 
courts cannot decline, on the score of difficulty, when 
asked to settle the question of where a person’s domicil 
is, Or was at some given time. The supreme court of 
the United States had to determine in 1852 whether 
or not Kosciusko was domiciled in far away Paris, 
forty years before. Many of a person’s rights, or of 
the rights of others, cannot be determined until this 
point is settled; and, while the courts would like to 
have more evidence, or more satisfactory evidence, they 
must, as in all other cases, act as best they can, on what 
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the argu- 


evidence is before them, aided, of course, by 
ments of counsel. 

Holdsworth has written the long history of the 
English law of the devolution of land, the owners of 
which, with the assistance of their lawyers, were con- 
stantly planning ways of tying it up for periods in 
definitely long, thus keeping intact from generation to 
generation, and from century to century, the great tet 
ritorial families of England; while the courts, repre- 
senting the public, were as constantly resisting the 
owners’ plans, in the interest of freer dealings with 
land. The evolution of the principles of the land law, 
he says, “has been connected to some extent with great 
principles of public policy; but, to a much larger 
extent, with the resolution of fine and often specula- 
tive problems of legal theory, which the desires of 
these landowners have set to the conveyancers and the 
courts. These landowners have in fact endowed the 
research needed to construct this body of legal theory.” 
So our great American families are spending vast sums 
on the elucidation of the problems of domicil,—an 
endowment that a university might envy, so great it is 
But my professional brethren need not be alarmed; | 
have no intention of opening a free clinic on inheri 
tance taxation and the law of wills and intestate suc 
cession; and I shall proceed to another pe int 


. 


LAW OF CONTRACTS 


Drafting Definitions of Fundamental Terms—Rules for Which There Is Little Judicial Au 
thority Laid Down in a Few Instances—Offer and Acceptance—Consideration—Third 
Party Beneficiaries—The Law of Assignment—Conditions in Contracts and 
Failure of Consideration 


By ARTHUR 


L.. CorBIN 


Member of Committee of Advisors for Restatement of Contracts 


N THE November number of the Journal, the 
present writer discussed the general problems 
of the Restatement of the common law, the 
method and procedure adopted by Professor Willis 
the law of Con 
them 


+ 


ton and his advisers in restating 
tracts, and the progress thus far made by 
in the work. It is proposed in this article to point 
out a few of the specific problems in the substantive 
law of Contracts with which the Committee have 
had to deal, and to indicate the results at which 
they have arrived 
Definitions 


The first work undertaken was the drafting of 
definitions of a number of fundamental terms tha! 
must continually be used in the statement of the 
substantive law. These are not the fundamental 
terms expressing the various legal relations that 
are common in all fields of law, such as right, priv 
ilege, power, immunity; instead, they are the terms 
commonly used in the law of Contracts, rather than 
in the law of other legal fields, such as “contract,” 
It was not easy for 


“voidable contract,” “promise.” 


the Committee to agree upon these defin 
some doubts have been expressed whether the defi- 
uitions adopted are the best possibl 
tests by which definitions are to be 
ever, are commun usage and common convenience; 
and it is believed that the definitions adopted have 
the sanction of much judicial usage, and that it is 
possible to adhere to them consistently in making 


+ 


a clear and accurate statement of the law. 





e ones 


Offer and Acceptance 

In a very few instances it was thought desi1 
able to lay down a rule of law for which there is 
very little judicial authority. An example of this 
is to be found in Section 39, which reads as follows 

“Rejection by mail or telegram does not destroy the 
power of acceptance until received by the offeror, but limits 
the power so that a letter or telegram of acceptance started 
after the sending of the rejection is only a counter-offer 
unless the acceptance is received by the offeror before he 
receives the rejection.” 

It is now well established that an acceptance 
by mail or telegram is effective under ordinary 


circumstances as soon as it is started on the way. 
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ion of an offer, how- 








The effe va rejec 
ever, is not | established. The rule constructed 
in Section 3 merely a modified application of 
the more § ral rules constituting the law of 
estoppel. W an offeror receives a letter reje ‘t- 
ing his off will now be safe in acting in 
reliance the 1 will not find himself bound by 
an operat eptance started later than the re- 
jection, but fore the rejection was received. 
[here is 1 il authority whatever that is in 
conflict le laid down 
Sections 45, 46, and 47 deal with the subject 
of Irrev le Offers. It was once supposed that 
an offer not be made irrevocable, for the 
reason that fferor could not be prevented by 
the law fror inging his mind. A continuing 
offer, |! s no longer supposed to mean a 
continuing state of mind. The making of a con- 
tract does not require a meeting of the minds in 
the sense of multaneous mental assent or simul- 
taneous co! us of will By the term “continu- 
ing offer,’ now mean that the offeree has a 
continuing ] r to accept and to bind the offeror 
by contract n though the latter may have 
changed | nd in regard to the matter, and in 
e j ( 1 though he may have notified 
the offeree t his mind has in fact changed. 
ffet ifying a definite time for accept- 
ance becot if a consideration is paid for it, a 
continuing and irrevocable offer. It is often de- 
scribed as a ‘option contract.” In the case of 
inil i] ntracts, the offeror offers his 
se al pecifies as the mode of acceptance 
c ber of acts by the offeree. These 
acts al ( titute the re ju¢ sted consideration for 
he offers romis¢ In cases of this sort, it was 
formerly stat that the offeror retains the power 


of revocation until all of the acts requested as the 
onsideration have been entirely performed. Many 


recent decisions have shown that this is not the 
existing la The injustice of permitting the of- 
fer lraw his offer, after the offeree has 
icted in 1 -e thereon in accordance with the 
fferor’s 1 t, is so obvious that the courts have 
the power. Of course, the enforce- 

( ract against the offeror is condi- 
al u intially complete performance of 

of the 1 ted acts on the part of the offeree. 


e rul lown in these three Sections may 
the same form in any existing 

reatis law of Contracts; but they are suff- 
1 by many actual decisions of the 


Consideration 


| topic in our law has occupied a 
preatel f the attention of courts and law 
ubject of consideration. The term 

a great variety of ways for the 


ust five ed years, and the definitions that 
gested are far from in agreement. It 

may be hat surprising to the profession, how- 
ever, to f that consideration is not here defined 
the promisor or a detriment to the 

terms are still in very common 


nation will show that the courts 

them as to deprive them of any 

iscertainable meaning. In using 

he term it ame necessary to say that the re- 
he law was not economic benefit or 


detriment, but “legal benefit” and “legal detriment.” 
This made the common definition a purely ques- 
tion-begging expression. A particular considera- 
tion can no longer be said to be legally operative 
if it is a benefit or a detriment; instead, the neces- 
sary process is to find out whether it is a legal 
benefit or a legal detriment, by determining whether 
or not the courts have held it to be legally oper- 
ative. 

After a great deal of discussion, therefore, it 
was deemed advisable to define consideration with- 
out reference to whether it was either a benefit or 
a detriment to any one, and also without reference 
to whether or not it would be legally operative to 
make a promise binding. It is, therefore, declared 
in Section 75 that any act or forbearance is a con- 
sideration if it was in fact bargained for and given 
in exchange for a promise. By this definition, the 
existence of “consideration” no longer appears to 
be a test for determining whether or not a promise 
has become an enforceable contract. Some consid- 
erations, as so defined, are sufficient to make a 
promise binding and others are not sufficient. 
Starting with this definition, however, the Institute 
is able to say in the following Section that any 
consideration whatever is sufficient to make a prom- 
ise binding, with certain definite exceptions that 
can be enumerated in a few paragraphs. These 
exceptions will be found to be of such a character 
that they can be stated without any reference what- 
ever to economic gain or loss. Therefore in Sec- 
tion 81 it is definitely stated that “gain or advan- 
tage to the promisor or loss or disadvantage to the 
promisee, or the relative values of a promise and 
the consideration for it, do not affect the sufficiency 
of consideration,” the only qualification being that 
a consideration is not sufficient if it is merely the 
performance of certain types of pre-existing duty. 
This is not a substantial qualification, since it can 
be fully explained on grounds independent of eco 
nomic benefit and detriment. 

It should be observed that the definition 
adopted in Section 75 is very considerably narrower 
than the usage of many courts and text writers. 
It has been common enough to use the term “past 
consideration,” and also to say that subsequent ac- 
tion in reliance upon a promise may constitute a 
sufficient consideration therefor. It is obvious that 
the facts commonly described as “past considera- 
tion” were never bargained for and given in ex- 
change for the subsequent promise. It is equally 
obvious that subsequent action in reliance upon 
the previously made promise may not have been 
bargained for and given in exchange for it. Such 
antecedent and subsequent facts, therefore, are by 
this definition excluded from the field of considera- 
tion It would not be at all safe to say, however, 
that facts of these kinds have not properly been 
held to make promises enforceable. This means 
that there are many informal promises that are en- 
forceable at law, even though there was no con- 
sideration whatever for them as that is defined in 
Section 75. These classes of facts are now collected 
in a number of sections under the topic heading 
“Informal Contracts Without Consideration.” 
Here are to be found promises made after reaching 
majority in validation of contracts made during  in- 
fancy, and promises renewing obligations that have 
become unenforceable by reason of the Statute of 


























































Limitations or by discharge in bankruptcy. These 
promises are enforceable, although nothing what- 
ever is bargained for in exchange for them. 

Section 90 is an attempt to state the generally 
prevailing law with respect to subsequent reliance 
upon a promise. It reads as follo 

“A promise which the promisor should reasonably ex- 
pect to induce action or forbearance of a definite and sub- 
stantial character on the part of the promisee and which 
does induce such action or forbearance is binding if injus- 
tice can be avoided only by enforcement of the promise.” 

This Section caused a very lively discussion in 
the general meeting of the Institute at Washing- 
ton. It is believed to be in substantial harmony 
with the actual weight of judicial decision and with 
the interests and convictions of the business com 
munity. It should be apparent to careful students 
of the Restatement that the Sections here involved 
do not represent a closed category of enforceable 
informal promises, and that they should not pre- 
vent the further judicial development of the law 
as new conditions may seem to require 


Third Party Beneficiaries 


The law of this subject has long been in the 
greatest confusion; and in the beginning various 
members of the restating Committee held funda- 
mentally different theories in regard to it. These 
differences were not with respect to what the 
courts have in fact decided, or with respect to what 


they ought to decide as a matter of policy; and after 
much discussion in conference, it became possible 
to agree upon the form of the rules to be laid down 
The central rules around which the rest of the 
chapter is constructed, are to be found in two para 
graphs. Section 135 (a) is as follows 

“A gift promise in a contract creates a duty of the 
promisor to the donee beneficiary to perform the promise; 
and the duty can be enforced by the donee beneficiary for 
his own benefit.” 

Section 136 (1) (a) reads as follows 

“A promise to discharge the promisee’s duty [to a third 
person] creates a duty of the promisor to the creditor bene- 
ficiary to perform the promise.” 

These two statements definitely recognize that 
contract rights do not depend yn what used to be 
called “privity of contract.” ‘They are operative in 
favor of two distinct classes of persons known as 


i 
“donee beneficiaries” and “creditor beneficiaries.” 
They are amply sustained by many hundreds of 
decisions. Even in states like Massachusetts and 
Michigan—states that have been generally sup- 
t 


posed to be following a different rule—it is be 


g 
lieved that the already existing decisions make it 
possible for the courts to follow the rule adopted 
by the Institute without too severe a wrench upon 
the consistency of their judicial system. General 


1 


adherence to the rules of this chapter and the adop- 
tion of its forms of expression ought to enable law- 
yers so to advise their clients as to avoid much 
unnecessary litigation that has thus far been made 
inevitable by the variety of inconsistent theories 
and conflicting forms of statement 
The Law of Assignment 

In the treatment of this subject it will be ob- 
served that the Institute does not speak of the 
“assignment of a contract”; instead, it deals with 
the assignment of contract Rights and with the 
delegation of contract Duties. This subdivision of 
the legal relations that are created by a contract 
eliminates much confusion of thought and makes 
possible a clearer and more definite statement of 
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the existing rules of law. It should be observed 
also that the attempt has been made to state these 


rules without referring to the old « 
tween law and equity. However important these 


ae Sms } 
listinctions be 


distinctions may have been in the development of 
the law of assignment, and however necessary it 


may be to deal fully with them in attempting to 


Z 
explain the growth and history of this law, it is 


believed that the two systems are now sufficiently 
amalgamated to make possible a statement of the 
law as one consistent body of rules applicable in 


all courts alike. It is believed that this result has 





already been reached by the courts, with respect to 
assignment as fully as with respect to considera 
tion or offer and acceptance. Instead of saying 
that a “chose in action” is not assignable “at law,” 
or that an assignee gets only a “power of attorney” 
to enforce the right of the assignor, or that the 
assignee’s right is “equitable,” Section 150 of the 


Restatement merely says: 

“An effective assignment is one by which the assignor’s 
right to performance by the obligor is extinguished and the 
assignee acquires a right to such performance.” 

The Statute of Frauds 


rhe question was somewhat puzzling as t 


how to state a common law of this subject whe 
its foundation in every jurisdiction is statutory. It 
became possible to do this, however, by starting 
with the original English Statute of Frauds and 
treating it as if it were universal The statutes 
adopted by the various states are in many respects 
substantially identical with this Insofar as they 
are not identical, the problem is one for the con 
sideration of the Commissioners on Uniform State 


Laws, rather than for the American Law Institut: 
The degree of uniformity in the s 
great that it is believed that the Institute can bring 


tate statutes 1s so 





about a much greater degree of uniformity in thei 
judicial application. 

Conditions in Contracts, and Failure of 

Consideration 

here is now in the hands of the printer the 
last preliminary draft of the law of this topic, 
filling at least 80 printed pages. It is far too lengthy 
and complex to be dealt with at all in an art 
like the present one. Its preparation has be 


more difficult than that of any other chapter in 
the law of Contracts. This is because it is the most 


active field of present day litigation, the cases ar 

ing are the most complicated and of the greatest 
variety, and the analysis and organization of the 
past have been the least well devel yped and the 
least satisfactory. The Reporter was forced to con 


struct new definitions and analyse 


to organize chaos. What are conditions precedent 
concurrent and subsequent, and conditions express, 
implied and constructive? What are conditional 
promises and conditional rights and duties? How 
does failure of consideration differ from lack of 
consideration? When is time of the essence? What 
is substantial performance, and how great a breach 
by one party will discharge the duty of the other? 


If it seems prospectively that one party is going 


to be unable to perform, is it safe for the other 
party to stop performing? What are “aleatory” 
contracts, and do the rules as to conditions and 
failure of consideration apply to then How are 


conditions waived or their fulfilln 


a ; “- 
Che answers to these interesting questions will not 
be found in a succeeding chapter of this serial, but 
must be looked for in the Restatement itselt 
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AND AN APPEAL TO THE YOUNG 
LAWYER 


tion to the Change in the Association’s Constitution Which Now 
yers, Otherwise Qualified, to Join Without Having Been in Practice 
‘s Those Who Have Come in and Urges Others to Do So— 
Benefit to be Derived from Step 


the obligation of keeping and increasing the stand- 
ard of its service, of adapting it to new and chang- 
ing conditions, of making it more effective and in- 
creasing the respect in which it is held. 

It was this conviction on the part of the mem- 
bers of the American Bar Association that prompted 
the elimination of the requirement that a person to 
be eligible for membership in the Association should 
have been for three years preceding nomination a 
member in good standing of the bar of any state, 
and enabled the newly admitted lawyer in good 
standing to become a member of the Association 
without waiting three years. The wisdom of such 
change has already been made evident. 
behalf of the Association to extend cordial greet- 
ings to all new members, but particularly to the 
younger members of the Bar who have joined the 


I desire on 


Association. 

The American Bar Association, as every estab- 
lished institution, is constantly in need of the inspi- 
ration, the enthusiasm, the incentive, the daring 
that youth only can give. The newly admitted 
members of the Bar need the judgment, the perspec- 
tive, the wisdom, the proved value of ideals that 
come only with age and experience. It is only 
through the combination of these elements that the 
most effective service can be rendered. 

I believe that there is no single thing that a 
young lawyer can do that will be of more benefit to 
him throughout his professional career than to be- 
come a member of the American Bar Association. 
The contacts resulting therefrom can be obtained in 
no other way, and the aid and development result- 
ing therefrom will prove to be invaluable. Thereby 
the younger members of the Bar not only show 
their interest in the highest ideals of the profession, 
but they obtain therefrom a hall-mark identifying 
them with the greatest minds and most powerful 
influence in the profession. 

The Association has designedly kept the annual 
dues at a low figure so that no lawyer who desired 
to do so would be prevented from becoming a mem- 
ber, and has kept the opportunity of membership 
within the reach of all, to the end that all of the 
members of the profession who had an interest in 
its high standard and in its development might as- 
sist and cooperate in carrying out the stated objects 
of the Association, “to advance the science of juris- 
prudence, promote the administration of justice, the 
uniformity of legislation and of judicial decision 
throughout the nation, uphold the honor of the pro- 
fession of the law, and encourage cordial inter- 
course among the members of the American Bar.” 
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THE YOUNG LAWYER AND THE 
BAR’S RESPONSIBILITY 

Today to a greater extent than ever be- 
fore in this country the profession is giving 
attention to the young lawyer. It is asking 
itself what it can do to start him right in 
his career and to implant in him those stand- 
ards of conduct which will make him a 
useful member of the profession and an 
effective servant of society. Of course the 
Bar has always acknowledged its general 
responsibility toward the younger mem- 
bers; but concrete action in the past has 
usually taken the form of occasional good 
advice and a bit of kindly helpfulness in in 
dividual cases. Today there is a feeling that 
something more systematic is required if the 
duty is to be adequately discharged. In 
various directions we see the effort to reach 
and apply a program of help that is con- 
tinuous and not a series of disconnected 
episodes. 

In the first place, the movement to in- 
sure better preparation for the Bar by the 
establishment of higher educational stand- 
ards is essentially an effort in behalf of the 
young lawyer. He may not understand it, 
but his elders know well that if he comes to 
the Bar today without adequate prepara- 
tion, he faces difficulties and moral dangers 
which may spell shipwreck for his whole 
career. These are the days of keen profes 
sional competition, when the simpler prepa 
ration of an earlier day no longer suffices. 
With its knowledge of present conditions, 
the Bar would be recreant to its responsi- 
bility if it did not do everything possible to 








make sure that the young man entering the 
profession has the basis and the background 
required for real usefulness. This move- 
ment, which is showing encouraging results 
in all sections, is the outstanding feature of 
the plan to substitute systematic for occa- 
sional help. 

The spirit in which this work is being 
carried on is well expressed in an extract 
from the article on “Supply and Demand in 
the Legal Profession,” in the November 
issue of the JouRNAL. “The young man ex- 
pecting to enter the legal profession needs 
aid and counsel,” says Mr. Horack. “Too 
easily does he draw the conclusion that the 
educational requirements and _ conditions 
that enabled an older practitioner to attain 
success are sufficient to assure him success. 
He must be helped to realize the competi- 
tion that exists and the preparation that will 
best prepare him to meet it. A large por- 
tion of young men are today entering the 
profession with the best training that mod- 
ern educational faciltties afford. Competi- 
tion with the older lawyer with the experi- 
ence and training which he has acquired 
over many years is hard enough to meet, but 
the young lawyer should stand on a some 
what equal footing with those who are 
entering the profession with him, and he 
should be at least as well educated as will 
be a large portion of the clients who will 
come to him.” 

But even after admission, with the best 
preparation obtainable, the young lawyer is 
still greatly in need of help and counsel. 
The Bar’s duty is still far from discharged. 
Search for the best ways of affording sys- 
tematic aid and encouragement here becomes 
more difficult. The most obvious, and 
doubtless the most effective, thing to be 
done at this stage is to induce him to become 
a member of a Bar Association. In that 
way he will be brought into contact with the 
older members of the profession, acquire a 
sense of professional solidarity, and, most 
important of all, feel the social influences 
of an organization with high professional 
standards. In Great Britain, in the Inns of 
Courts, the association of the older and the 
younger members of the Bar continues as a 
matter of course, and it is admittedly a most 
valuable influence. The Bar Associations in 
this country are the organizations which 
must discharge this important function. 

President Newlin’s welcome and appeal 
to young lawyers in this issue calls atten- 
tion to a significant step taken by the 
American Bar Association in this connec 
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tion. Previous to the Semi-Centennial 
Meeting at Seattle an applicant for admis- 
sion to the association was required to have 
been a member of the bar in good standing 
of some state or states for at least three 
years. But a recognition of the fact that 
these first three years of practice are the 


formative and critical years in the career of 
the young lawyer led to the abolition of that 
qualification. It was felt that the sooner 


he was brought into full professional fellow- 
ship, the better it would be for him and the 
profession. The national organization has 
thus strikingly borne witness to its belief in 
the value of early induction into professional 
organizations 

Mere membership in an association, 
however, does not necessarily mean contact 
between the older and the younger lawyers 
to an extent sufficient to impress the latter 
with the right professional attitude. The 
search for ways to bring about such contacts 
in a natural manner, and thus to render the 
connection interesting and profitable to the 
young lawyers, should be continued long 
after they have been brought in. In this 
connection, it may be suggested that the 
experiment, now being witnessed in certain 
cities, of organizing junior sections of Bar 
Associations, or junior associations within 
or affiliated with the main association, 


should not go to the extent of a separation 
of interest or a segregation of the activities 
of the older and younger members of the 


Bar. There is plenty of work in every Bar 
Association which can be done by young 
and old together. Many committees, icr 
instance, need the energy of the young as 
well as the counsel of the older men. 
Symbolic of this desirable association 
between young and old in the professional 
life is the course adopted by the Supreme 
Courts in some states on the occasion of the 


admission of young applicants to the Bar. In 
one state there is a dinner to which the 
voung lawyers are invited and which the 


judges of the Supreme Court and leading 
lawyers attend. Here there are speeches 
welcoming the young men to the fraternity 
and a manifest effort to stress the fraternal 
note. In some other states one of the Su- 


preme Cot judges addresses the young 
men and wv mes them to the profession. 
This is indeed a suitable introduction to the 
Bar and it sounds the right note; but it will 
be of slig vail unless there is a contin- 
uous wel » and a continuous association. 


Apart from all this, there remains a 


wide field of helpfulness in which the action 
of the older men must be individual. In Mr. 
Tenney’s article in the November issue of 
the JouRNAL the question of how the indi- 
vidual older lawyer can discharge his duty 
to the young men in his firm, as well as 
others with whom he comes in contact in the 
regular practice of the profession, is inter- 
estingly discussed. The answer given is not 
by any means as platitudinous or as vague 
as the writer himself suggests. It is definite 
and worth while. “What are we to teach 
them and how?” he asks, and then sys: 

“The answer lies not with one of us but 
with all of us. And it lies not in what we 
say about it, but in what we do about it. The 
answer is not in speech but in action. It lies 
in the impression which our general profes- 
sional methods make upon the watchful and 
deeply interested observers of our action. 
We certainly are not required to conduct 
ourselves as performers before an audience 
of persons whom we are consciously trying 
to influence. That would itself be too the- 
atrical to be impressive. But as we are sure 
to make upon all who see us at work some 
impression as to what methods should be 
followed and what avoided, we must see to 
it that the impression is the right one.” 

As the real springs of action lie in the 
individual mind and heart, it is possible that 
here is the best beginning of the program of 
helpfulness and that all the other things we 
have been talking about, quite naturally, 
shall be added unto it. 


A STEP GENERALLY APPROVED 

The Treasurer’s Office reports a ready 
and willing acceptance by the membership 
of the slight increase in annual dues adopted 
at the Seattle meeting. No objection what- 
ever is being made and it is quite clear from 
the receipts of the past few months, that the 
necessity of the advance is generally appre- 
ciated. The increase in income will supply 
the Association with funds very much 
needed for carrying on its work effectively. 


A Correction 


We are in receipt of a note from Chief Justice 
Kennedy of the Irish Free State calling attention to 
two errors in the text of his address at Seattle as 
printed in the August-September, 1928, issue of the 
Journal. On page 437 of that issue, beginning in 
the twenty-sixth line of the second column, the 
words “turn to gore their political Minos-eye” 
should read “turn the gaze of the political mind’s 
eye;” and in the third line below, the date, 1762, 
should be 1782. 
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By EpGAar Bronson TOLMAN* 


Municipal Ordinances — Hack Stands — Taking 
Property for Public Use 

Where a railroad company constructs a driveway upon 
its station grounds and agrees with a municipality that it 
shall be kept open for use by the public, subject to traffic 
regulations by the municipality, but that the agreement shall 
not be construed as a dedication of the driveway as a 
public highway, the municipality may not lawfully create 
a public hack stand on the company’s land without com- 
pensation. 

Delaware, Lackawanna & Western v. Morristown, 
Adv. Op. 274; Sup. Ct. Rep. Vol. 48, p. 276. 

The plaintiff railroad company sued in a federal 
court in New Jersey to restrain the Town of Morris- 
town from enforcing an ordinance establishing a public 
hackstand in a driveway on its station grounds, to pre- 
vent use of its land for parking, and to restrain other 
defendants from soliciting patronage on its premises. 

The plaintiff operates the railroad as lessee of the 
Morris & Essex Railroad Company. In 1912 the com- 
panies made and performed an agreement with the 
town for the elevation of tracks to eliminate grade 
crossings. The tracks of the railroad run north and 
south through the grounds. The main station lies west 
of them, and a shelter house east of them. The town 
agreed to construct a street east of the tracks to the 
station grounds. The companies constructed driveways 
within the grounds and one of them runs under the 
tracks parallel with them and connects with the new 
street near the shelter house at the south end of the 
grounds. The companies agreed to “dedicate any lands 
owned by them necessary for the laying out of such 
new street.” It was also agreed that the driveway 
should be kept open for passengers and traffic to and 
from the grounds on the easterly side, “but this con- 
tract shall not be construed as a dedication of said 
driveway to the public.” It was further agreed that 
the town might exercise necessary police powers over 
the station, grounds, approaches, and driveways in 
order to regulate traffic and for the enforcement of 
regulations of the companies 

Before 1922 taxicabs drove into the grounds to 
meet trains and solicit patronage, but this created con 
siderable confusion. Thereupon the plaintiff made an 
agreement with one Welsh to establish adequate cab 
service and granted to him the privilege, under its con 
trol, of soliciting business on the grounds, maintaining 
telephone facilities and parking in the driveway east 
of the shelter house. Welsh agreed to maintain proper 


*Assisted by Mr. James L. Homire 


service at rates not exceeding those prescribed by ordi- 
nance. Thereafter in 1923 the town authorities, consid- 
ering this a monopoly, unjust to other cabmen, adopted 
an ordinance prohibiting vehicles from standing in the 
place set aside for Welsh’s cabs for a longer time than 
was necessary to transfer passengers or luggage and 
forbidding such standing on any other part of the 
driveway. The state court upheld the ordinance as a 
valid regulation under its general power and under the 
agreement. The town then by ordinance declared the 
space set aside for Welsh’s cabs to be an additional 
public hackstand, and prohibited parking in other parts 
of the driveway. Thereupon individual defendants 
entered the station grounds, parked in the designated 
space and solicited business. 

The plaintiff sued upon the theory that the ordi- 
nance took its property for public use without compen- 
sation in violation of the requirements of due process 
of law under the Fourteenth Amendment. The defend- 
ants contended that this was not a taking of property, 
but merely a traffic regulation valid under both the 
agreement and the general power of the town. 

The district court decreed that the ordinance was 
invalid and restrained the town from taking the land 
for a public hackstand and preventing it from interfer- 
ing with the plaintiff's use of premises or control of 
vehicles and enjoining the individuals from parking or 
soliciting in the grounds. The circuit court of appeals 
reversed this and directed a dismissal of the bill. On 
certiorari the Supreme Court affirmed the decree of the 
district court, Mr. Justice Butter delivering the 
opinion. He said: 

The Circuit Court of Appeals held that the track ele- 
vation agreement authorized the town to establish a public 
hack stand on the driveway in the station grounds. The 
principal purpose of that agreement was to eliminate grade 
crossings; regulation of traffic to and from the station was 
incidental. The town has not acquired by purchase or emi 
nent domain any part of petitioner’s land or the right to 
establish a public hack stand there. It is not claimed that 
the agreement expressly authorizes the town to make such 
an appropriation of petitioner’s land. And there is nothing 
from which such a grant may be implied. The intention 
of the parties is plainly expressed. There is an express 
dedication by the companies of their lands within the new 
street opened by the town outside the station grounds. But, 
there being no such purpose in respect of land within the 
grounds, the agreement declares “this contract shall not be 
construed as a dedication of said driveway as a public 
highway.” There is no room for construction. And, even 
in the absence of that clause, the facts disclosed by the 
record are not sufficient to raise a presumption of dedica- 
tion 

While petitioner owed its passengers the duty of pro- 
viding a suitable way for them to reach and leave its sta- 
tion, it was not bound to allow cabmen or others to enter 
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upon or use any part of its buildings or grounds to wait 
for fares or to solicit patronage Its agreement to 
keep the driveway “open for traffic to and from the sta- 
1 to its obligations or enlarge the powers 
ef the town. Respondents put much reliance upon the 
clause providing that the town “may and shall exercise all 
necessary police powers” in and upon the station grounds 
“for the pur; of regulating traffic” at the station and 
for the enf of petitioner’s rules and regulations 
in respect theret But it is to be borne in mind that the 
taking of private property for public use is deemed to be 
1 right and authority so to do must be 


tion” did not ad 


against the 
clearly expressed 
After concluding that the agreement did not em- 
power the town to appropriate the company’s land the 
learned Justice adverted to the validity of the ordinance 
creating a public hackstand in the driveway and said: 
We assume that by the laws of the State the town is 
authorized to regulate traffic and to establish public hack 
stands in its streets and other public places. It does not 
claim the power to take or appropriate private property for 
such a purpose without giving the owner just compensa- 
tion, but it contends that the establishing of this hack 
stand “was justified under the police power by the public 
necessities for the safety, welfare, and comfort of the pub- 
lic using the driveway” and that it does not take private 
property for public use without compensation “because the 
lands taken are devoted to a public use.” But, assuming 
that under the circumstances the creation of the public 
hack stand would be a proper exertion of the police power, 
it does not follow that the due process clause of the Four- 
teenth Amendment would not safeguard to the owner just 
compensation for the use of its property. . The police 
power may be and frequently it is exerted to effect a pur- 
pose or consummate an enterprise in the public interest 
that requires the taking of private property; but, whatever 
the purpose er the means employed to accomplish it, the 
owner is entitled to compensation for what is taken from 
him. The railroad grounds, station, platforms, driveways, 
etc., are used by the petitioner for the purposes of its busi- 
non carrier; and, while that business is sub- 
ject to regulation in the public interest, the property used 
belongs to petitioner. The State may not require it to be 
used in that business, or take it for another public use, 
without just compensation, for that would contravene the 
due process clause of the Fourteenth Amendment. 


Mr. Justice Branpeis delivered a concurring 
opinion in which Mr. Justice Howes joined. In this 
opinion it was urged that the decree of the district 
court required serious modification, and further facts 
were emphasized. It appeared that Welsh had but 


ness as a con 





three licensed cabs, that these were insufficient to serve 

that the town authorities refused to 
licenses to Welsh on application, or to 
any one else since a date prior to his application. The 
total number of licensed cabs in the town was forty- 
two and the town authorities asserted that more than 
this number could not be operated profitably there. 

The Railroad presented this alternative to the town: 
“Either grant to Welsh licenses sufficient in number to en- 
able him to supply the needs of all passengers arriving at 
the station, ubmit to a denial to such passengers of the 
facilities customary on leaving the station.” To escape 
from that dilemma the town first resorted to the means 
upheld by New Jersey courts in the Welsh case. It 

prohibited all parking on the driveway, and located a pub- 
lic taxi-stand on a public street adjacent thereto. While 
this provided a service adequate so far as the number of 
neerned it proved unsatisfactory in other 


the public 
grant further 


vehicles was 
respects. The taxi-stand was several hundred feet distant 

helter house; was not easily visible therefrom; 
and was difficult of access in inclement weather. The 
town then passed the ordinance which gave rise to the 
present suit.’ It undertook to establish near the station 
door a public taxi-stand on the Railroad’s land. That it 
clearly had right to do; for the contract between it 
and the Railroad had not made the driveway a public 
street. Obviously a railroad’s property cannot be taken 
without compensation for a purpose unconnected with its 


t 


from the st 


rail transportation 


It was conceded that this was such an unconnected 
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purpose and that consequertly injunctive relief was 
proper. Certain features of the decree of the district 
court were thought objectionable, however, and were 
pointed out as follows: 

But the injunction granted by the District Court was 
so broad as to prevent the town from making, by future 
ordinance, provisions which it may deem necessary to 
assure to its inhabitants adequate cab facilities. While the 
contract between the town and the Railroad did not make 
the driveway a public highway, it did not restrict rights 
which the town would otherwise have had under the New 
Jersey law and under decisions of this Court. Under the 
New Jersey law the Railroad was bound to keep the drive- 
way open to all persons seeking access to and from the sta- 
tion on legitimate business. It could not obstruct the drive- 
way by physical enclosure. It could not, by its pri- 
vate contract with Welsh, interfere with the power of the 
municipality to make appropriate regulations as to traffic 
there. . . . For as the New Jersey court said, “the drive- 
way in question was and is devoted to public use, although 
the fee thereof remained in the railroad company.” Like 
all property of a carrier by railroad, the driveway was 
subject to the power of the State to compel the provision 
of adequate facilities incident to the rail transportation. 

It was then urged that since it appeared that 
Welsh could not render adequate service with three 
cabs, and since the refusal of the town to grant him 
further cab licenses was not arbitrary or unreasonable 
the decree should leave to the town the right to estab- 
lish by ordinance a stand on the driveway available 
only to incoming passengers. 

The decree was thought to be erroneous also be- 
cause it deprived the town of its power to regulate 
traffic in the driveway. 

Moreover, the decree is subject to another infirmity 

By its broad language, it restrains the town from making 
and enforcing reasonable traffic regulations applicable to 
the driveway. In so doing it conflicts with both the terms 
of the contract and the decision of the New Jersey courts 
in the Welsh case. The contract between the Railroad and 
the town expressly declares that the driveway “shall be 
kept open at all times for passengers, pedestrians, carriages, 
wagons, automobiles and general vehicular traffic to and 
from the station grounds”; and that “the Town may and 
shall exercise all necessary police powers in and upon the 
station grounds, approaches and driveways, for the pur- 
pose of regulating foot and vehicular traffic.” It was de- 
cided in Welsh v. Morristown _. that under this con- 
tract the town had power to prohibit all parking on the 
driveway. That construction, being a ruling on a matter 
of law, is binding upon us. 

The case was argued by Mr. John W. Davis for 
the petitioner and by Mr. Conover English for re- 
spondents 


State Statutes—Discrimination—Equal Protection 

The Kentucky statute imposing a tax on the record- 
ine of mortgages where the indebtedness does not mature 
within five years is an arbitrary and unreasonable discrimi- 
nation and offends against the equal protection clause of 
the Federal Constitution. 

Louisville Gas & Electric Co. v. Coleman, Adv 
Op. 486; Sup. Ct. Rep. Vol. 48, p. 423. 

A statute of Kentucky, §4019d-9 of Kentucky 
Statutes Carroll’s Edition, 1922, contained the follow- 
ing provisions : 

“A tax of twenty cents (20c) is hereby imposed upon 
each one hundred dollars ($100.00) or fraction thereof of 
indebtedness which is, or may be, in any contingency se- 
cured by any mortgage of property in this state, which 
mortgage shall be lodged for record after this act goes 
into effect where the indebtedness does not mature within 
five years i 

. . provided, however, the provisions of this section 
shall not apply to mortgages executed to buildings and 
loan associations.” 

Other statutes provided that no mortgage or trust- 
deed should be valid against purchasers for value with- 
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out notice, or creditors until it shall have been lodged 
for record. 

In order to secure the protection afforded by the 
latter statute The Louisville Gas & Electric Company 
presented for recording a deed of trust of property in 
Kentucky to secure bonds amounting to $150,000,000 
of which $18,805,000 were issued. These bonds were 
dated November 1, 1922, to mature 30 years from the 
date thereof. The clerk refused to record the deed 
unless the Company paid a tax of 20c on each $100 of 
the $18,805,000. Consequently the Company paid the 
tax under protest and later brought suit to recover the 
same upon the ground that the statute imposing the tax 
was invalid as a denial of the equal protection of the 
law and as a deprivation of property without due 
process of law. The trial court dismissed the petition 
on demurrer and its ruling was affirmed by the state 
court of appeals upon the ground that the tax was 
valid as a privilege tax, the payment of which was 
optional, depending on whether the owner or holder 
desired to record his deed. This was reversed by the 
Supreme Court on writ of error, Mr. Justice Sutu- 
ERLAND delivering the opinion. 

He stated the contention of the Company in these 
terms: 

The contention on behalf of plaintiff in error is that 
the equal protection clause is contravened by the provi- 
sions exempting from the operation of the tax, first, in- 
debtedness which does not mature within five years, and 
second, mortgages executed to buildings and loan associa- 
tions. 

In reaching a conclusion, general considerations 
were first elaborated : 

The equal protection clause, like the due process of 
law clause, is not susceptible of exact delimitation. No 
definite rule in respect of either, which automatically will 
solve the question in specific instances, can be formulated 
Certain general principles, however, have been established 
in the light of which the cases as they arise are to be con- 
sidered. In the first place, it may be said generally that 
the equal protection clause means that the rights of all 
persons must rest upon the same rule under similar cir- 
cumstances, and that it applies to the exercise of all 
the powers of the state which can affect the individual or 
his property, including the power of taxation. . . It 
does not, however, forbid classification; and the power of 
the state to classify for purposes of taxation is of wide 
range and flexibility, provided always, that the classifica- 
tion “must be reasonable, not arbitrary, and must rest 
upon some ground of difference having a fair and sub- 
stantial relation to the object of the legislation, so that all 
persons similarly circumstanced shall be treated alike.’ 

. . That is to say, mere difference is not enough; the 
attempted classification “must always rest upon some dif- 
ference which bears a reasonable and just relation to the 
act in respect to which the classification is proposed, and 
can never be made arbitrarily and without any such basis.” 

The learned Justice observed that the characteri- 
zation given the tax by the state court was in no way 


conclusive and proceeded to examine its operation 


somewhat minutely. 

Whether the tax now in question be called a privi 
lege tax or a property tax, it falls in effect upon one in- 
debtedness and not upon another where the sum of each 
is the same; where both are incurred by corporations or 
both by natural persons; where the percentage of interest 
to be paid is the same; where the mortgage security is 
identical in all respects; where, in short, the only differ- 
ence well may be that one is payable in 60 months and the 
other in 59 months. No doubt the state may take into 
consideration as an element in fixing the amount of the 
tax the time within which the indebtedness is to be paid; 
for since the tax is a flat sum covering the entire life of 
the lien, the privilege of recording the short-time lien and 
that of recording the long-time lien have different taxable 
values. But classification good for one purpose may be 
bad for another; and it does not follow that because the 
state may classify for the purpose of proportioning the 


tax, it may adopt the same classification to the end that 
some shall bear a burden of taxation from which others 
under circumstances identical in all respects save in re- 
spect of the matter of value, are entirely exempt 

Here it seems clear that a circumstance which affects 
only taxable values has been made the basis of a classifi- 
cation under which one is compelled to pay a tax for the 
enjoyment of a necessary privilege which, aside from the 
amount of the recording fee which is paid by each, is fur- 
nished to another as a pure gratuity. Such a classification 
is arbitrary. It bears no reasonable or just relation to the 
intended result of the legislation. The difference relied 
upon is no more substantial, as the sole basis for the pres- 
ent classification, than a difference in value between two 
similar pieces of land would be if invoked as the sole basis 
for a like classification in respect of such property. Cer- 
tainly one who is secured by the state in the priority of his 
lien for a period less than five years enjoys a privilege 
which in kind and character fairly cannot be distinguished 
from one who enjoys a like privilege for a longer period 
of time. The former reasonably may be required to pay 
proportionately less than the latter; but to exact, as the 
price of a privilege which, for obvious reasons, neither 
safely can forego, a tax from the latter not imposed in 
any degree upon the former produces an obvious and 
gross inequality. If the state, upon the same classification, 
had reversed the process and taxed indebtedness maturing 
within a shorter period than five years, and exempted such 
as matured in a longer period, the inequality probably 
would be readily conceded, but the constitutional infirmity, 
though more strikingly apparent, would have been the 
same. 

We are not dealing with a charge made for services 
rendered or a fee for regulation, but a tax in the strict 
sense of the term. It is said that it is a tax upon a privi- 
lege which the owner or holder of the instrument creating 
a lien is free to accept or reject. But for practical pur- 
poses there is no such option, for, as this Court recently 
held, there is a practical necessity to record such instru- 
ments because, if not recorded, the statute overrides them 





in favor of purchasers without notice and creditors; and 
the choice is like one made under duress. “The State is 
not bound to furnish a registry, but if it sees fit to do so 


impose a liability 
it can escape 
to its 


mpe- 


it cannot use its contro] as a means to 
that it cannot impose directly, any more than 
its constitutional obligations by denying jurisdiction 
Courts in cases which those Courts are otherwise cc 
tent to entertain. 

Finally, the contention that the exemption of 
building and loan associations was considered. It was 
declared that this feature of the act did not involve 
unreasonable discrimination. 

Mr. Justice Hotmes expressed a contrary view 
He said: 

When a legal distinction is determined, as no one 
doubts that it may be, between night and day, childhood 
and maturity, or any other extremes, a point has to be 
fixed or a line has to be drawn, or gradually picked out 
by successive decisions, to mark where the change takes 
place. Looked at by itself without regard to the neces- 
sity behind it the line or point seems arbitrary. It might 
as well or nearly as well be a little more to one side or 
the other. But when it is seen that a line or point there 
must be, and that ge is no mathematical or logical way 
of fixing it Ln sely, the decision of the legislature must 
be accepted unless we can say that it is very wide of any 
reasonable mark. 

There is a plain distinction between large loans se- 
cured by negotiable bonds and mortgages that easily escape 
taxation, and small ones to needy borrowers for which 
they give their personal note for a short term and a mort- 
gage of their house. I hardly think it would be denied 
that the large transactions of the money market reason- 
ably may be subjected to a tax from which small ones for 
private need are exempted. The Legislature of Kentucky 
after careful consideration has decided that the distinc- 
tion is clearly marked when the loan is for so long a term 
as five years. Whatever doubt I may feel, I certainly 
cannot say that it is wrong. If it is right as to the run of 
— a possible exception here and pw e would not make 

the law bad. All taxes have to be laid by general rules 


Mr. Justice Branpets also dissented. In his 
opinion he reviewed numerous illustrations where fac- 
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e held to justify classifications,— 
hought no greater than those in- 


tual differences wer 
differences which he 
volved here 
Classifications based solely on factual differences no 
greater than that between a loan maturing in 59 months 


or less and ring in 60 months or more, have been 


sustained in many fields of legislation. In Citizens Tele- 
phone Co. v. Fuller it was said that in taxation there 
is a broader f classification than in some other 
exercises n. The cases dealing specifically 
with classificat for purpose of taxation on a basis simi- 
lar to that here loyed, a discussed in the opinion 





1 is cited. It seems de- 
to some of them, as the rule which 
lied in the tax systems of the Nation 


of the Court; and only 
sirable t ll attent 
they declare 

and of many States 
cases Magoun v. Illinois Trust & 
Savings Bank was cited and the operation of a statute 
there upheld was illustrated. There in case of strangers 
to the blood estates of $500 were exempted from an 
inheritance tax, but larger estates were subject thereto. 
Furthermore, progressive rates were imposed so that a 
legatee of $10,000 subject to a 3% tax would receive 
$9,700 net, whereas a legatee of $10,001 subject to a 
only $9,600.96 net. 


Among 


4% tax would receive 

In the light of these decisions, I should have supposed 
fication made by the Legislature 
t cognizing that members of 
f the State which made the classification, 
and members the court which sanctioned it, necessarily 
possessed greater knowledge of local conditions and needs 
than is possible for us, I should have assumed that this 
classification, which obviously is not invidious, was a rea- 
sonable one, unless some facts were adduced to show that 





the validity of the classi 
of Kentucky to 


the legislature 





it was arbitra 
Legislation imposing mortgage recording taxes in 


other states was next reviewed 


The mortgage recording tax is a feature of the rev- 


ng 
enue system of at least nine states. Its purpose in all is 
substantially t same—to supply an effective means for 
reaching this form of intangible property, which is likely 


to evade taxat ler the general property tax. The re- 
rding tax is mmonly accompanied either by a com- 
plete exempti c s from other prop- 
erty taxation, or, as in Kentucky, by exemption of such 
Ir from local taxation alone. As imposed in Ala- 


securities 


mortgage securitic 





bama and New York, the states which first adopted it, the 
tax is levied at same rate irrespective of the length of 
the loa The obvious unfairness of such an arrange- 
ment, both to t short term borrower and to the State, 
has beer é e cl bjections to adoption of the 
tax. Other states, impress ed the general efficiency of 
the tax, have ted to ¢ nate the unfairness pro- 
ed t e 


The learned Justice took occasion to point out the 


great care which the Kentucky Legislature had exer- 
cised in arriving at this form of taxation and called 
attention to local reasons existing to justify it. 
At what 1 t the line should be drawn between short 
and long term loans is, of course, a matter on which even 


all the facts may reasonably differ. 
f -oncerning this in 


men convers ‘ . 


There was much difference of opinion 











the Kentucky Legislature. The bill, as recommended by 
the Tax Com n, and as introduced in the House, ex- 
empted from t tax here in question only such mortgages 
as secured indebtedness maturing within three years; and 
t imposed a tax of 25 cents for $100. In the House, the 
bill was amended so as to exempt loans maturing in less 
than five ye In the Senate, the House bill was amended 
so as tor r three years. The House re- 
fused t amendment. The Senate 
receded was passed granting the 
exemption thin five years, but with 
the rate re t hus, we know that in mak- 
ng this pa classification there was in fact an ex- 
ercise g udgment and discretion. Surely the 


g 
particular classification was not such “as to preclude (in 
law) ¢h — . 4 
iw) the assumption that it was made in the exercise of 


REVIEW OF RECENT SUPREME CouRT DECISIONS 





legislative judgment and discretion.” Whether the 
exercise was a wise one is not our concern. 

That it was permissible for Kentucky, in levying its 
mortgage recording tax, to take account of the probability 
that certain types of mortgages would escape further tax- 
ation, is not open to doubt. 

Wherever the line might be drawn, the statute would 
sometimes operate unjustly. But such occasional in- 
stances of injustice would not render the classification ar- 
bitrary. As was said in Metropolis Theatre Co. v. Chicago, 

“The problems of government are practical ones and 
may justify, if they do not require, rough accommodations 
illogical, it may be, and unscientific.” 

In concluding his opinion the learned Justice 
pointed out the distinction in this case that the deed of 
trust here was not similar to Kentucky mortgages ma- 
turing within five years, but is a deed given by a public 
service corporation to secure 30 year $1,000 bonds 
bearing interest at 5% to total $150,000,000 upon 
which alone a recording tax could be imposed. 

As Kentucky might lawfully have levied the recording 
tax only on deeds of trust securing bond issues like that 
here involved and as there is no showing that there exist 
any similar deeds of trust securing loans for less than five 
years, no constitutional right of the plaintiff is invaded be- 
cause the statute may also include loans actually similar 
to those exempted except in regard to their term, and 
which, because similar in fact, could not be treated differ- 
ently from those exempt. . One who would strike down 
a statute must show not only that he is affected by it, but 
that as applied to him the statute exceeds the power of 
the State. This rule, acted upon as early as Austin v. The 
Aldermen, and definitely stated in Supervisors v 
Stanley, has been consistently followed since that 
time. In my opinion, it is sufficient alone to require af- 
firmance of the judgment. 

Mr. Justice Branpeis, Mr. Justice SANFORD 
and Mr. Justice STone concurred in the opinion of 
Mr. Justice Holmes. 

Mr. Justice Hormes and Mr. Justice STONE 
joined in the opinion of Mr. Justice BRANDEIS. 

The case was argued by Messrs. Matthew 
O'Doherty and Alexander P. Humphrey for plaintiff 
in error and by Messrs. Swager Sherley, Clifford E. 
Smith, J. W. Cammack, Charles F. Creal and Frank 
FE. Daugherty for defendant in error 


Interstate Commerce—Fish and Game Conserva- 
tion Laws 


A fish and game conservation statute which has but 
negligible effect as a conservation measure and which is 
shown to be a mere subterfuge in order to suppress or bur- 
den an industry in another state, constitutes an unrea- 
sonable burden on interstate commerce and is unconstitu- 
tional and void. 

Foster-Fountain Packing Co. v. Haydel et al., 
Adv. Op., 1; Sup. Ct. Rep., Vol. 49, p. 1. 

The effect of the Louisiana “Shrimp Act” as 
an interference with interstate commerce was con- 
sidered in this opinion. The complainants, Foster 
Company and Sea Food Company, being corpora- 
tions of Louisiana and Mississippi respectively, 
sued in a federal court to enjoin the defendant pub- 
lic officers of Louisiana from enforcing certain pro- 
visions of that Act. A district judge granted a re- 
straining order, but upon a hearing before a statu- 
tory court a temporary injunction was denied, 
though the enforcement of the Act was stayed 
pending appeal to the Supreme Court. 

The act declared shrimp in the waters of the 
state to be the property of the state, but declared 
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further that private property rights might be ac- 
quired therein under certain conditions. By its 
terms the rights of private property vested only 
in the tail meat or edible portion after its removal 
from the shells. But until removal, the shrimp 
could not be shipped beyond the state boundaries, 
the reason assigned for this being that the shells, 
hulls, and heads were required in the state to be 
manufactured into fertilizer or used as an element 
in chicken feed. 

The complaint a 
pany operated a shrimp hulling | 
but it had a contract to supply monthly to the Sea 
Food Company in Mississippi a carload of raw 
shrimp from the Louisiana marshes during certain 
periods; that the supply was intended for inter- 
state and foreign business, and that the Sea Food 
Company’s business and plant will be destroyed 
if it is prevented from obtaining shrimp. It was 
further alleged that the Mississippi plants, located 
at Biloxi, comprise about one-fourth of the shrimp 
canning industry of the United States. These 
plants are dependent on the Louisiana Marshes for 
shrimp. In preparation for canning the heads and 
hulls are picked off and thrown into the water to 
be consumed by scavengers, though a small quan- 
tity is made into shrimp bran for use in fertilizer 
The complaint alleged also that only a negligible 
amount of the hulls and heads are used in Louisi- 
ana for fertilizer and that the declared purpose to 
conserve them is a subterfuge; and finally that en- 
forcement of the Act will be of great and irrepar 
able injury to the complainants. 

At the hearing for a temporary injunction affi- 
davits disclosed that shrimp from the Louisiana 
Marshes could be more conveniently and econom- 
ically canned at Biloxi than in Louisiana; that en- 
forcement of the act would destroy the industry at 
3iloxi; that about 95% of the shrimp, when taken, 
that some shrimp 


ll that the Foster Com- 


eged 
lant in Louisiana, 


is intended for use outside the state; 
bran is made in Louisiana from heads and hulls; but 
that all the bran is sent to Biloxi for manufacture 
into fertilizer; that it is worth less than 1% of the 
value of the shrimp; that not more than one-half the 
heads and hulls removed in Louisiana is used for any 
purpose; that they have no market value and often 
constitute a nuisance, since they cannot be sold or 
given away. 

In the light of the allegations, the facts dis- 
closed in the affidavits and the statutory provisions 
the Supreme Court on appeal took the view that 
the denial of a temporary injunction was an im- 
provident exercise of discretion. Mr. Justice BUTLER 
delivered the opinion of the Court, Mr. Justice M¢ 
REYNOLDs dissenting. The reasoning of the majority 
was expressed in part as follows: 

The facts alleged in the complaint, the details set 
forth in plaintiffs’ affidavits and the provisions of the 
act to be restrained show that the conservation of hulls 
and heads is a feigned and not the real purpose. They 
suppert plaintiffs’ contention that the purpose of the en- 
actment is to prevent the interstate movement of raw 
shrimp from the Louisiana Marshes to the plants at Biloxi 
in order through commercial necessity to bring about 
the removal of the packing and canning industries from 
Mississippi to Louisiana. The conditions imposed by the 
Act upon the interstate movement of the meat and other 
products of shrimp are not intended and do not operate 
to conserve them r tl 


for the use of the people of the State 


One challenging the validity of a state enactment on 


the ground that it is repugnant to the commerce clause 
is not necessarily bound by the legislative declarations of 


It is open to him to show that in their practical 





purpose. 
operation its provisions directly burden or destroy in 
terstate commerce. In determining what is interstate 
commerce, courts look to practical considerations and the 
established course of business. Interstate commerce 


cludes more than transportation; it embraces all the cor 


ponent parts of commercial intercourse among States 
And a state statute that operates directly to burden any 
of its essential elements is invalid 4 State vithout 


power to prevent privately owned articles of trade from 


being shipped and sold in interstate commerce on the 
ground that they are required to satisfy 1 demands 
or because they are needed by the people of the State 
The authority of the State to regulate and 
the common property in game is well established 
(citing cases). These and many other cases show that 
the State owns, or has power to control, the game 1 fist 
within its borders not absolutely or as proprietor or fot 
its own use or benefit but in its sovereign capa S 


representative of the people. In Geer v. Connecticut the 


Court, speaking through Mr. Justice White sa Whilst 
the fundamental principles upon which the common pro} 

erty in game rests have undergone no change, the de 
velopment of free institutions has led to the recognition 
of the fact that the power or control lodged e State, 
resulting from this common ownership, is to be exercised 
like all other powers of government, as a trust for the 
benefit of the people, and not as a prerogative for the 
advantage of the government, as distinct from the people 


or for the benefit of private individuals as 





from the public good Therefore, for the j 

exercising this povver, the State, as held by thi 

Martin v. Waddvll, represents its people, and the owner 
ship is that of the people in their united sovereignty.” 
In Lacoste v. Dept. of Conservation, La., we said: “The 
wild animals within its borders are, so far a upable of 
ownership, owned by the State in its sovereign capacity 


for the common benefit of all its people. Because of sucl 
ownership, and in the exercise of its police power, 
State may regulate and control the taking, sul 
and property rights that may | ired rein 


e acquire 


then considered and 
There the Court con- 


certain 


Geer v. Connecticut was 
found not controlling here. 
sidered a statute forbidding the killing of 


game for transportation beyond the state. Its dis 
tinguishing elements were explained and the opin 
1on was concluded as follows: 

But that case is essentially unlike this om The pu 
pose of the Louisiana enactment differs ra lly from the 
Connecticut law there upheld. It authorizes the shrimp 
meat and bran, canned and manufactured wit the State 
freely to be shipped and sold in interstate merce The 


State does not require any part of the shrimp to be re 
tained for consumption or use therein. Indeed only a 
small part is consumed or needed within tl : n 
sistently with the Act all may be, and in fact nearly a 
is, caught for transportation and sale in inte 





merce. As to such shrimp the protection of th n 
merce clause attaches at the time of the taking. * * * A 
the representative of its people, the State might hav: 


retained the shrimp for consumption and use therein. But 


in direct opposition to conservation f rastate ‘ 
this enactment permits all parts of the shrimp to be 
shipped and sold outside the State. The purpose is t 


retain the shrimp for the use of the pe 
it is to favor the canning of the meat 
ture of bran in Louisiana by withholding 
shrimp from the Biloxi plants. But 
shrimp to be taken and all the product 
shipped and sold in interstate commerce 
sarily releases its hold and, as to the 
definitely terminates its control. Clearly such authoriz: 
tion and the taking in pursuance thereof put an end to the 
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trusts upon which the State is deemed t wn or control 
the shrimp for the benefit of its people. And those taking j 
the shrimp under the authority of the Act necessarily va 
thereby become entitled to the rights of private owner- 
ship and the protection of the commerce clause. They 
are not bound to comply with. or estopped from objecting 


to, the enforcement of, conditions that conflict with the 
Constitution of the United States 


i 
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If the fact ibstantially as claimed by plaintiffs, 
the practic and effect of the provisions com- 
plained of w ‘ tly t bstruct and burden inter- 
state commerce The affidavits give substantial and 
persuasive su] to the facts alleged. And as, pending 
the trial and de nation of the case, plaintiffs will 
suffer great a1 mediable loss if the challenged pro- 
visions shall | i, their right to have a temporary 
injunct he record it quite clearly ap- 
pears that t rt’s refusal was an improvident 
exercise t 

The separat pinion of Mr. Justice Mc- 
\EYNOLDS was follows: 

I thi w ] € applied the correct 

tri nged decree should be affirmed. 











I t this Court upheld legislation 
by the State vw permitted woodcock, ruffled grouse 
and quail t é for transportation and sale within 
her borders but le the killing or possession of such 

rds_ whet r transportation to other states. It 
accepted the ‘ dominion over animals ferae 
naiurade as ate f rte VM wT, 

“The wild ¢ vithin a State belongs to the people 
in their collect eign capacity It is not the sub- 
ject of private rship except in so far as the people 
nay elect t I ts and they may, if they see hit, 

lutely prohibit the taking of it, or traffic and com- 
nerce i! ed necessary for the protection 

preservat e pubdii go 

And me g upon certain opinions which denied 
he validity of whereby shipments of game be- 
\ i he Stat t t bited, said 

I g W controlled the decision 

these k, inconclusive, from the fact 
iat it did ie fundament listinction between 
the qualihed ow game and the perfect nature of 
ywnership in ot property, and thus overlooked the au- 
rity of t Stat ropert game killed within 
confine , consequent power the State to 
low sui r y into whatever hands it might pass 

1 the « strictions deemed necessary for 

e pubdiic int 
Manifestly iana has full power absolutely to 
vid interstate ments imp taken within her 
l rustaceans belong to her and she may 
ypriate then r the exclusive use and benefit of cit- 
If the Stat iid conclude that the best interest 





to be canned or manu- 
é 1 @ part of interstate com- 
g in the Federal Constitution would prevent 














appropriate t that end [his would not interfere 

with any right ¢ nteed to an outsider. How wild life 

may be ler to advantage her own citizens 

i State to determine. To enlarge 

Ip ment is one way, and often the 
‘ te their welfare 

Certa ept the notion that the record 

ny g mething resorted to for con- 

ealment ’ And I think no weight should 

‘ ven to t tuitous allegation of sucn purpose by 


sides ki lefeat control by the 
it rder t the may secure benefits for them- 


Any pr liscussion of this controversy must 
listinction between 
ownership. Cases 
Bondurant, which con 
nd a t persuasive here 
he sale and trans rtation of wild 

ble where wheat is the subject 


take to or ition the marke 


Che case irgued by Messrs. William H. 
atk ind suice for the appellants and 
Messrs. M rwin and John Dymond, Jr., for 


Naturalization Proceedings—Statutory Conditions 

The certificate of arrival which the law requires to be 
issued by the Department of Labor must be filed at the 
time of filing the petition for naturalization and cannot 
be filed properly at a later date on a nunc pro tunc order. 
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Unless such certificate and petitioner’s declaration >» inter- 
est are so filed the final certificate of naturalization is void 
and can be set aside at the instance of the government. 

Maney v. United States, Adv. Op. 13; Sup. Ct. 
Rep., Vol. 49, page 15. 

The government instituted a proceeding to 
cancel the petitioner’s certificate of naturalization 
on the ground that the same had been procured il- 
legally. The district court dismissed the suit, but 
the circuit court of appeals reversed this and or- 
dered the certificate cancelled. 

On a writ of certiorari to the Supreme Court 
the latter judgment was affirmed, Mr. Justice 
Holmes delivering the opinion. The question in- 
volved was whether the district court properly 
could order a certificate of arrival issued by the 
Department of Labor attached to the petition nunc 
pro tunc as of the date of its filing. The Natural- 
ization Act requires that the arrival certificate 
shall be filed at the time of filing the petition, It 
also provides that an alien may be admitted to citi- 
zenship in the manner prescribed and not other- 


wise. 

Here the facts were that the petition was filed 
on November 13th, 1923, the certificate of arrival 
was issued by the Department of Labor on No 
vember 24th, 1923, and the hearing had February 
lith, 1924. It was not until the hearing that the 
certificate was filed by order of court nunc pro tunc. 

The petitioner argued that the decree granting 
the petition was res judicata here and that it was a 
decree at least within the power of the court. 
These contentions were rejected, however, and it 
was pointed out that the bringing of the cancella- 
tion proceeding was the duty of district attorneys 
for direct review of the original proceeding. 

We are of opinion that the Circuit Court of Appeals 
was right in holding that the filing with the petition of 
the certificate of arrival was a condition attached to the 
power of the Court. Although the proceedings for ad 
mission are judicial, they are not for the usual 
purpose of vindicating an existing right but for the 
purpose of getting granted to an alien rights that do 
not yet exist. Hence not only the conditions attached to 
the grant, but those attached to the power of the instru- 
ment used by the | nited States to make the grant must be 
complied with strictly, as in other instances of Government 
gifts. By §4 of the Act an alien may be admitted to 
become a citizen of the United States in the manner 
prescribed, and not otherwise. And by the same section 
the certificate from the Department of Labor is to be 
filed “at the time of filing the petition.” The form pro 
vided by $27 alleges that the certificate is attached to 
and made a part of the petition. 

* * * . 

It is said that the District Court had control of pro- 
cedural matters and could cure formal defects. Very 
likely it had power to cure defective allegations but it 
had not power to supply facts. If, as we decide, the 
petitioner was required to file the Department of Labor's 
certificate at the same tune that she filed her petition, the 
District Court could not cure her failure to do so and 
enlarge its own powers by embodying in an order a 
fiction that the certificate was filed in time. 


New President of Kansas City Bar 


Hon. W. H. H. Piatt, formerly a member of the 
Executive Committee of the American Bar Association, 
and for many years chairman of the Association’s Com- 
mittee on Commerce, Trade and Commercial Law, was 
chosen President of the Kansas City Bar Association 
at its recent annual meeting. 


















A Department Devoted to Recent 


CURRENT LEGAL LITERATURE 


300ks in Law and Neighboring Fields and to Brief Mention 


of Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 


E SYSTEME JURIDIQUE DE L’ANGLE- 
TERRE, vol. i, Le Systéme Traditionel, by Henri 
Lévy-Ullmann, Professeur a la Faculté de Droit 
de l’Université de Paris. Paris: Librairie du Recueil 
Sirey, 22 Rue Soufflot. Pp. 574.—This book is one 
of a series of books dealing with “The elements of a 
general introduction to the study of the juridical sci- 
It is to consist of two volumes. The first vol- 
this review, deals with 


ences.” 
ume, which is the subject of 
the historical background of the sources of English 
law under the three heads of common law, statute, and 
equity. The second volume will deal with the work- 
ing of this historic system at the present day. 
Similarity of law and language is a bond of union 
between nations, because it makes for intellectual 
affinity and mutual understanding. Diversity of law 
and language is an obstacle to comprehension because 
it makes for intellectual dissimilarity. England, though 
it has not been unaffected by continental legal, political 
and religious influencds, has always stood apart from 
the continent; and the chief reason for this has been 
the great differences between its legal system and the 
legal systems of the continent. But the discoveries of 
science have diminished the size of the world, and, by 
vastly increasing the facilities for intercommunication 
between different countries, have standardized civili- 
zation. Mr. Baldwin, in his essays on England, has 
said that “we must remember that our island story is 
told, and that with the advent of the aeroplane we 
ceased to be an island.” Many other scientific discov 
eries are all making in the same direction, with the 
result that the political, social and economic problems 
of separate nations are increasing in similarity. It fol 
lows that at the present day, very much more than in 
the past, the nations can learn from one another by a 
comparison of the legal solutions of these problems. 
English law and Anglo-American law cannot and ought 
not to maintain their old insularity. They have some- 
thing to teach and something to learn from continental 
systems of law. But, in order that they may teach, 
some preliminary lessons must be given in their funda- 
mental principles, and in the technical ideas and lan- 
guage in which those fundamental principles are ex- 
pressed ; and, in order that they may learn, English and 
Anglo-American lawyers must make themselves ac- 
quainted with the fundamental principles and the tech- 
nical ideas and language of continental systems. There 
must be, in other words, some preliminary instruction 
in comparative law—a necessity which has led to the 
establishment of the International Academy of Com- 
parative Law, and to the preparation by a committee 
of the Association of American Law Schools of the 
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Continental Legal History and Legal Philosophy 
France has led the way in this study 
parative law ; and among Frenchmen who 
their talents to it Professor Lévy-Ullmann is amongst 
the most distinguished. 

This volume is a careful study of the 
sources and influences which, from the earliest 
have shaped English law, and of the underlying 
which have emerged from the working of those 
and influences. Legal institutions, legal literature, and 
general historical influences are described cl 
accurately; and are used with great art 
to produce a picture of the leading characteris 
English law and of the mental environment of English 
lawyers, which is illuminating to us, and will be still 
more illuminating to continental lawyers. It is a great 
intellectual feat, which is only possible to an accom- 
plished lawyer, to have so completely mastered the 
technical ideas of another system that it is possible to 
expound them in a manner which satisfies the pro- 
fessors and practitioners of that system. I very much 
doubt whether any English lawyer could have given 
us so good an account of the historical growth and the 
yutstanding characteristics of French law as 
Lévy-Ullmann has given us of English law 

Francis Bacon left his reputation to the care of 
foreign nations and of the next ages. It is good for 
us Anglo-American lawyers to be made to see our- 
selves as a very competent observer from a foreign 
nation sees us; and it is gratifying to know that this 
competent observer finds much to praise in our tradi 
tional system of Anglo-American law. But it is his 
criticism which is the most instructive. I shall 
late and transcribe one passage which it seems to me 
is very instructive to both English and American 
lawyers, and more especially to American lawyers 
Speaking of Blackstone’s Commentaries he 
“Lastly, mention must be made of 
ferred by the Commentaries: they have introduced into 
the teaching and literature of English law a mode of 
expounding the law from which it must be recognized 
the Anglo-Saxon mind has always been somewhat 
averse. It is not too much to remember that 
stone and to all the authority attaching 
due the maintenance today of a scientific spirit, an 
the fair repute of a scientific synthesis, in surrou 
naturally inclined to allow themselves to be d 
by the purely concrete aspects of the problem 
Let not the admirers of fragmentary 
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soon, after its splen- 
as it happened of 


isons, to Roman law by the exag- 


sts, the l-advised successors of 
ina l artolus.” 
re interested in legal history 
struction from the comparisons 
ts the irned author draws be- 
English law Selden, he says, 
Loysel anglais.” He compares 
t and | er, but finds that in 
s work he is their superior- 
rs de |’Angleterre, un ouvrage 
seul et méme 
g with the historical effects of 
lds “qui pourrait affirmer que 


utumiers, redacteurs du Code 
het, n’auraient point jugé leur 


guide et leure maitre Pothier—le 

Lit doté notre pays d'un Com- 

s ‘Loix’ de l’ancienne France?” 

llel between Bracton’s 

Pierre de Fontaine. 

g ire as to the contro- 

meaning f Henry III's ordi- 

Is of law in the city of London 

er que le turbulence reputée des 

or n'a pas été tout simplement 

nelle bien humaine—de l’or- 

ite that Professor 

the work of Coke 

he effect that the supreme 

sion of new insti- 

: e transformation of old 
ali 

studied the chief 

incient al modern He is at 

books of earlier periods of our 

1 the modern books which put 

story of our law on a new basis 

ilfully that I think that it would 

English a book better adapted 

lent wi vishes to get a clear 


of ideas and prin- 
he starting point of the work 
nineteenth and twentieth cen- 

e law will await 

ni ’s second vol- 
It 1 lear from this volume 


ve been well and 


W. S. HoLpswortTuH. 


n Federal ux Cases, by Hugh 
Yorl Prentice Hall, Inc., 1928. 


kK Ff 
irtly because of the recent 

revi of decisions of the 

Is by the federal circuit courts of 
: g in federal taxation are 
re of their work in the federal 


he urt procedure in tax cases 


ther cases, each 
seen the enactment of some 


isions This fact, as well as 
f the review proceedings in tax 
1ate justification for a treatise on 


is done a thoroughly workmanlike 
vely restricted field. He has left 


the discussion of procedure in the Treasury and in 
the Board of Tax Appeals to other treatises ; this book 
is wholly devoted to procedure in the federal district 
courts, circuit courts of appeal, Court of Claims and 
Supreme Court. The book is well-organized, and well- 
annotated. It may be that he has described more par- 
ticularly than necessary the minutiae of procedure; on 
the other hand, some, at least, of his readers may thank 
him for taking very little for granted. He has not 
hesitated to advance his own ideas and opinions, where 
authority is confusing or lacking; and these opinions 
have the ring of sound experience. Although the book 
apparently went to press before the enactment of the 
Revenue Act of 1928, its utility is not seriously preju- 
diced, since that law changed court procedure in tax 
cases comparatively slightly. 

More than half of the book is taken up with ap- 
pendices, giving forms (75 pages); Rules of the Su- 
preme Court (30 pages); and provisions of the Reve- 
nut Act of 1926 and the United States Code relative 
to tax cases (95 pages). There is an adequate index 
and table of cases. 

Columbia Law School. 

Concepts of State, Sovereignty and International 
Law, by Johannes Mattern. Baltimore: The Johns 
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Hopkins Press. 1928. Pp. xix, 189. $2.50. Legal 
philosophy on this continent has to thank Mr. Mat- 
tern for a thoroughly competent and most useful sum- 
mary of the main theories of state, sovereignty and 
law from Bodin to Kelsen. The book was waiting to 
be written and could scarcely have found a better qual- 
ified author. Not only has Mr. Mattern mastered the 
systems with which he deals, but he shows a rare facil- 
ity in selecting their essential features in such a way 
as to present them at once briefly and clearly. 

The most active group of abstract legal thinkers 
at the present day is the Viennese school, and the ac- 
count of their doctrine presented here is a distinct con- 
tribution to the study of jurisprudence. The author 
might have completed his analysis by stating the meta- 
physical source of the whole unified body of law 
which Kelsen and Kunz find in the ultimate norm, 
pacta sunt servanda. 

For American readers the most interesting pas- 
sage will perhaps be the analysis of Professor Wil- 
loughby’s system and of the criticism that has been 
directed against it. The irrelevance of most of Mr. 
Laski’s objections could have been a little more clearly 
demonstrated by even heavier emphasis upon the cav- 
eat which Willoughby himself so often repeats. As I 
understand it, the legal supremacy of Willoughby’s 
State is simply a competence to which the courts of that 
State can recognise no limitation. In the international 
field this legal supremacy disappears. The system is 
a juristic one, intended to serve only as the basis of 
a general formulation of municipal law, and hardly 
to be found fault with because it does not satisfy the 
moral philosopher or the sociologist. The only sub- 
stantial disadvantage urged by Laski is the reduction 
of jurisprudence to an anatomy. This may become 
more real if given a less abstract expression. We may 
be content to confine jurisprudence to the pure, unified 
science that Kelsen, still more than Willoughby, makes 
it. But we may protest against making the lawyer a 
pure scientist, against making this purified jurispru 
dence, in other words, his sole concern and his sole 
equipment. In so far as contemporary legal philoso- 
phers would emprison the lawyer,—even that brand 
of lawyer who calls himself jurist,—within their beau- 
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tifully ordered ideological world, they are attempting 
a vain thing. It will be the rare student of law who 
will busy himself with /ex lata to the exclusion of lex 
ferenda, particularly in an age marked by a tendency 
towards what Dean Pound has named the “engineer 
ing interpretation.” 

In substance Mr. Mattern’s work is so well done 
that we may be excused for regretting that, whether 
because of the original lecture-form or for some othet 
reason, the text leaves something to be desired from 
the point of view of English style 

P. E. Corpett. 

McGill University, Montreal 


Tratado Teorico-Practico de las Obligaciones en 
el Derecho Civil Argentino. Tomo 1. De las Obliga 
ciones en general, by Alfredo Colmo, Buenos Ayres: 
Libreria y Casa de Jesus Menendez, 1928. Pp. in 
798. This is the first volume, in a second edition, of 
a Treatise, Theoretical and Practical, on the Law of 
Contract in the Argentine ; it is corrected, amended and 
brought up to date by the eminent author, who is Titu- 
lar Professor of Civil Law in the University of Buenos 


Ayres, and is favorably known to students of Com 
Personalidad de 


parative Law by his previous works, 
las soctedades, Tec nica le gislativa del | ddigo civil, &c. 
No one who has not forgotten his Latin, and has a fair 
reading knowledge of Spanish, need fear difficulty 
in understanding the author—as in English, so, of 
course, in Spanish law treatises, certain words have a 
in 


technical meaning which must be kept in mind; as 
literary English, “consideration” does not mean the 
same thing as it does in Law, so in Spanish Law (as 
in Roman Law) “causa” has its own meaning, corre- 
sponding to our “consideration,” and I have known 
one reader boggle at “sumaria,” which he naturally 
thought mean “summary” but which, in law, actually 
means “indictment.” 

The very able author has taken pains to make his 
meaning clear and unambiguous; and this work reads 
like a careful and scientific exposition of the Civil 
Law, comparing the ancient with its modern condi 
tion. 

As was to be expected, and, indeed, was inevitable, 
in dealing with a law based upon the Civil Law, refer 
ences, many and important, are made to the works of 
Pothier, Domat, Ihering, &c., but the Common Law 
writers are not ignored, and we find references to 
Jenks, Pollock, Anson, Addison, &c.; while Law as 
it should be is sometimes learned from Jeremy Ben 
tham (in a Spanish translation). 

It would be quite impossible, within moderate lim 
its, even so much as to indicate the treasures of this 
book—it must suffice to give a mere outline 


The author divides his book into three Parts: Ot 
Obligations as such, per se; Extinction of Obligations, 
and Transference (Transmission) of Obligations: 
these Parts are divided into Sections, the Sections into 
Paragraphs and these again into minor fascicula. 

To indicate the method, we may take a small piece 
from each Part. In Part I, after pointing out the 
necessity of an established definition, the scientific re 
quirement that this should be obtained from an ex 
haustive eaxmination of the facts, inductively and not 
deductively, the practical impossibility of this course, 
and the necessity of a provisional definition, he accepts, 
pro tanto and provisionally, that of the Institutes: 
necessitate ad- 


“Obligatio est vinculum juris, qu 
stringitur alicujus solvendae rei, secundum nostrae 
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civitatis jura.” In Cap. I, Sec. I, B, is discussed 
a ‘ausa,”’ corresponding rather closely to our ‘4 onsid 
eration’; the necessity for “causa,” the kinds, licit or 


illicit, morals and good customs, public order and 


general convenience—our “public policy’—systemat- 
ically and logically described and considered at some 
length 

Che different kinds of Obligations are gone into 
fully in this Part: in the Second Part on Discharge 
of Contracts, as we would say, the various methods 
whereby contracts are discharged are considered ; here 
to my mind, the most interesting and valuable Section 


in content as in suggestiveness is that on Novation 
I by any lover of the Common 
Law and student of the modiications introduced into 
7 


our Jurisprudence by Equity, which in the last analy 
sis is almost always the Civil Law. To give a faint 


lis may well be read 


idea of the thoroughness of the discussion of this sub 
nly of the 


ject, it will be sufficient to say that in one « 
thirteen Sections devoted to Novation, there are dis 
cussed as “Cambio de causa,” “Change of Considera 
tion,’ “itis contestation,’ Delivery of “documents,” 
i. e., bills, notes, cheques, I. O. U.’s, &c. in Payment, 
Judgment (our “transit in rem judicatam in which, 
by the way, he does not seem to agree with many writ 
ers; his description is: “It is said, too, by many, that 
a judicial sentence imports another kind of Novation 
the creditor, in virtue thereof, derives his right 
(titulo), not from the original transaction (acto), but 
from the judgment (sentence), which is coercitive, 


which imports an imperium, and which likewise gives 
as a result a right peculiar (proprio) and wholly dis 
tinct from the previous private right for which it is 


substituted.” 

In the third Part, devoted to the Transfers nce ol 
Rights under Contracts, there is an excellent 
of the history of transmissibility of the benefit of 
Contracts, unknown as it was for a long time to the 
Roman Law except, of course, hereditary succession 
here, reference is made to the curious provision in the 
Twelve Tables, whereby the creditors of a recalcitrant 
or hopelessly insolvent debtor who would not or could 
not—the ancient law did not enter into fine distinc 
tions—pay, were permitted to seize him, cut his body 


row him into the Tiber. Then comes 


into pieces and tl 
a discussion of the modern law, simple agreement be 
ing all that is requisite as to the parties themselves, 


notific ation beir 


gy in general sufficient as to the debtor 


etc 
The learned author concludes a splendid t 
l arnec author conciudes a splendid treatise 
on his subject with an expression of regret that there 


is still in his country an absence of legal precepts 


based upon the materia—a full examination of exist 
ing facts and principles—such as is contained in the 
German and Swiss Codifications, to a less extent in 
France, and is aimed at in all the countries of the Old 
World which have turned their attention to codifica 
tion. Possibly, even the United States and the na- 
tions of the British Empire will some day have a real 
Codification of their innumerable laws—some such sys 
temization and statement of them as the plain man may 
read understandingly, and walk therein accordingly 
Quien sabe? 

The volume of 824 pages is well printed, the 


proof-reading is good but not faultless, as I notice 
that in the celebrated definition of Obligatio in the 
Institutes “adstringitur” is spelled “adstringinur’’: but 


there is no mistake of any importance or which the 
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ernment auditor the more difficult task of interpreting 
the laws. The office must know that the money was 
properly spent, which means that it was spent for the 
objects for which it was provided. Just what those 
objects were depends on the interpretation of the 
statute, and the auditing officer is not bound to accept 
the interpretation of the spending officer. He must 
make his own interpretation, which is binding on the 
spending officer, since that officer or his bond is liable 
for money disbursed on his interpretation of the stat 
ute if it does not happen to agree with that of the 
Comptroller General. To protect the disbursing offi- 
cer, it is, therefore, provided that he may request an 
interpretation of the law in advance of making pay 
ment, and the interpretation, once given, is binding on 
the accounting office. This power of interpretation 
has caused much resentment and friction between the 
Comptroller's Office and the administrative depart- 
ments. It often involves the right of an individual 
payment from the Government. In one 
the Comptroller General reversed an in- 
terpretation of a clause of the Federal Employees 
Compensation Act, thereby depriving Government em- 
ployees of privileges which they had considered as defi- 
nitely acquired. 

Even Congress has taken a hand and limited the 
power of the Comptroller General to pass on certain 
questions of detail (pp. 71, 192, 195, 196).* Where 
provision is made in a statute for payment to a large 
number of individuals, as in the Federal Employees 
Compensation Act, it is at least very doubtful whether 
good administration is furthered by allowing the 
Comptroller General to interfere with the administra- 
tive interpretation of the Act and to go further than 
to require that the proper vouchers approved by the 
Commission be on hand to account for all payments 

The author notes that the Comptroller General 
does not consider himself bound in interpreting the 
statutes by the decisions of any court except the Su- 
preme Court. Even where the Court of Claims has 
passed on a disputed point the Comptroller will make 
his own interpretation, giving weight to the judicial 
opinion, but not being bound by it (p. 98.) The opin- 
ions of the Comptroller General have thus become one 
of the important sources in the administrative inter- 
pretation of the law, in so far as the relations of the 
Government with its officers and contractors are con- 


to receive 


noted case 


cerned 

rhe reviewer doubts whether it would be wise to 
give the Comptroller General the power to control suits 
for debts found due the Government. (p. 107.) This 
would be changing the character of the office from 
that of critic of the administration to an active part 
of the administration and would thereby weaken the 
purpose for which the office was established. 

On one point cutside his topic the reviewer be 
lieves that the author has gone astray. He says that 
the Secretary of the Treasury is the Budget Officer 
under the Budget and Accounting Act. This was the 
provision of the Senate bill, but in the conference be 
tween the House and Senate Committees, while in 
form the Bureau of the Budget was placed in the 
Department of the Treasury, as the Senate desired; 
in fact the point aimed at by the House Committee 
that the Budget Bureau should be an independent arm 
of.the President, was in practice accomplished by giv- 
ing the President power of appointment of the Direc- 


1 McCar! v. Cox, 56 App. D C. 27. (1925.) 
2. See also American Bar Association Journal, vol. XII, p. 770 
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tor of the Budget, who prepares and submits the 
3udget to the President, allowing the Director to ap- 
point his subordinates, and giving the President power 
to make rules. The Secretary of the Treasury is one 
of the largest spending officers of the Government, so 
that it would be improper to give him the control over 
the other spending officers, which is implied in control 
over the Budget. Just as the Comptroller General 1s 
the agent of Congress to control the use of appropri- 
ations, so the Director of the Budget is the agent of 
the President in coordinating the administration and 
in preventing excessive requests for funds, and, on the 
part of the executive, watching for waste or extrava- 
gance, 
JosepH P, CHAMBERLAIN. 

Research in the Humanistic and Social Sciences 
3y Frederick A. Ogg. New York: The Century Co. 
1928. Pp. viii, 445.—We have been awakening in re- 
cent years to the necessity of extensive research in the 
physical sciences if we are to increase our stock of ma- 
terial goods at a faster rate than that of population 
growth. We have, however, been lamentably slow, as 
Roscoe Pound has pointed out, in devising economic 
and social techniques whereby we may secure these 
goods with a minimum of friction and waste. It is 
not easy for mankind to learn to live together in effec- 
tive harmony, and research in the social sciences is 
necessary, not only for its own sake, but to help us to 
do just that. 

Unfortunately, up until a decade ago by far the 
major portion of such “research” as was carried on 
was done in those spare moments of college professors 
which were left after the duties of teaching, admin- 
istration and other creaturely activities were per- 
formed. In consequence, the quantity of really good 
work was small and fragmentary. The average Amer- 
ican college professor was in fact a drudge rather than 
a scholar. It was therefore highly appropriate that 
the American Council of Learned Societies should 
commission Professor F. A. Ogg to prepare this sur- 
vey of the present status of social research in the 
United States and to outline suggestions for its im 
provement. This well documented volume is a tribute 
to the sensible manner in which he has performed this 
task. 

Recently, as the author points out, there have been 
at least three major developments which have offered 
hope for improvement: (1) The increasing use of 
funds of the great endowments, notably by the Laura 
Spelman Rockefeller Foundation for the endowment 
of social studies, (2) The establishment of independent 
Bureaus of Research outside of the universities, of 
which the most notable examples are perhaps the Na 
tional Bureau of Economic Research and the Institute 
of Economics; and, largely, as the result of these two 
tendencies, (3) The increasing planning of research 
projects upon a large and coordinated scale. 

The creation of independent bureaus has probably 
been rendered necessary by the lack of real interest in 
research on the part of university authorities. It 
would, however, probably be dangerous if the future 
growth of research were to be centered in such bodies 
since they would neither recruit nor train in research 
methods the oncoming generations of investigators who 
will be needed, while they lack the coordination and 
stimulation which comes from contact with able 
workers in cognate fields. They would moreover draft 
off from the academic world their ablest men so that, 
in the words of a professor in a middle-western state 


than ourselves.” 

It would be desirable, therefore, if at least t 
major part of the research should be done within the 
colleges and universities where thought at least would 
be freer. But if this is to be effected the universities 
will need much more money from foundations, state 
legislatures and private donors, but they will need t 
set their own houses in order by infusing themselves 
with the research spirit and organizing themselves so 
that it may be effective. Professor Ogg points out 
some of the ways in which this can be done; namely 
(1) the lightening of the teaching burden for research 
ork in sala- 


ries, promotion, etc., (3) more adequate secretarial 


he 
I 


workers, (2) the recognition of research 


assistance and the provisions of more apprentices, 
(4) the building of the research facilities of libraries, 
and (5) more facilities for the publication of results 
Another possibility pointed out is that which 
cently been stressed by President Mason 
versity of Chicago and Dean Woodbridge of Colum 
bia; namely, the taking into research partnership by 
the professors of the graduate students and the better 
undergraduates so that they may all work together on 
a common project. This would replace the present 
— s 


C 
and to a shocking degree even our universities, by a 
real pursuit of learning. The extraordinary success 
which such men as John R. Commons of Wisconsin 
and William F. Ogburn of Chicago have had with this 
method is evidence of what can be done with it by 
able men. 

Back of all this, however, is the need for the 
American people to realize the intrinsic worth of in- 
tellectual discovery and to value the free play of the 
mind for its own sake. Only upon such soil as this 
can a truly rich national culture be built and only by 
the use of such social intelligence can we handle ade- 
quately the enormous powers over matter which the 
discoveries of physical science have put into our hands 

University of Chicago. Paut H. Douctas. 
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PENNSYLVANIA’S NEW REQUIREMENTS FOR BAR 





ADMISSION 


Toral walificati fore -y “1 t4 ‘ “ r " 
Moral Qualifications Before Registration as Student and Later on Completion 


Board 


Provision for Academic Examination Conducted by College Entrance 
Requirement That Student Shall Have Preceptor During En 
iod of Law Study—Six Months’ Clerkship in Law Office Prior to Ad 


mission—Other Details* 


By WALTER C. 


DouG.Las, JR. 


Mem } ev of the Ph lad¢ lphia Bar 


cated Bar, there will 
agreement, though opinions may 
the requisite amount of educa- 
1 professional, and the manner 
’f even greater 
ind the public inter- 
standards and probity of mem- 
10n Lawyers are officers of the 
he duty of the court, itself or 


, to pass upon the quali- 
tive lawyers, both mental and 
1834, P. L. 333, 354, the courts 
ylvania are authorized to admit 
I t mber of persons of 
tion” and “learned in the law.” 
juestions of legal learning and 
tion, obviously the latter pre- 
ult and delicate problem. 

has undertaken what is perhaps 
nd prehensive attempt of 
through a single agency, the 


Law Examiners, appointed by the 


inhampered by legislative restric- 
e consequent political considera- 
ite the ethical fitness of candidates 
as students at law; to prescribe 


1 registration; the period and 
study; to supervise the studies 
law students; and at the conclu- 

of law study, again to investi- 
licant before admit- 








al 
ame eftective only on Janu- 
their practicality and advantages 
yet adequately tested In some 
e hardly even begun to function, 
y have operated they have done 


effective way, though not with- 
critcism and protest. 
nt which led to the adoption of 


its inception at the 1925 session 


in a resolution proposed by your 
Harry S. Knight. Since that 


Dalzell have attended conferences 


the Supreme Court, the State 
nd the State Board of Law Ex- 
ng in the approval of the rules 
In mentioning individuals, I 


28. at Annual meeting of the Pennsyl- 


669 


must not omit the Chief Justice. If a child ce 
be said to have two fathers, or perhaps it we «wid 
be better to say a father and a stepfather, then | 
should say the fathers in this instance were Judge 
von Moschzisker and Mr. Knight. Mr. Knight 
proposed the rules and has been unremitting in 
his attention to their formulation. The Chief Jus- 
tice has followed every step, criticizing, making 
helpful suggestions, advising and encouraging the 
chairman, Judge Wasson, and the office of the Sec- 
retary in the by no means easy initial administra- 
tion of a new and somewhat complicated system 
If, as seems possible, this new system comes to be 
recognized as a successful pioneer movement to ele- 
vate the character and fitness of members of the 
Bar, it should be deeemed, apart from other recog- 
nition, a monument to the administration of Chief 
Justice von Moschzisker. And I may say, it is 
attracting attention elsewhere. We have had many 
letters from other states, and, following consider- 
able correspondence, have recently been advised 
that after an investigation of the requirements of 
the different states, a committee of the Bar Asso- 
ciation of California has decided to recommend the 
adoption of rules similar to ours as best adapted 
to govern admission to their Bar. 

rhe outstanding features of the new rules are 
(1) an investigation, as thorough as seems reason- 
ably practicable and possible, of the moral qualifi- 
cations of the applicant. This investigation is 
made before he is permitted to register as a law 
student, and again, on completion of the period 
of law study, before admission to the Bar. (2) The 
elimination of the preliminary, or academic exami- 
nation heretofore conducted by the State Board for 
those not holding degrees from approved colleges, 
and the substitution of examinations conducted by 
the College Entrance Examination Board, as 
agents of the State Board, in subjects, required 
units, and passing grades prescribed by the State 
Board, with the approval of the Court. (3) The re- 
quirement that each student shall have a preceptor 
during the entire period of law study. (4) A six 
months’ clerkship in a law office prior to admis- 
sion. No change is made in the rules governing 
final exaraination, and I venture to say none is 
presently necessary. Complacent as it may sound, 
we have yet to find any rules, or method of dealing 
with the final examinations, better adapted than 












ours to testing adequately the professional quali 


fications of candidates for admission to the Bar 
Moral Qualifications 


In the investigation as to ethical fitness, the 
underlying thought is that in our profession, essen 
tial to the proper administration justice, and 
proper respect for law, higher ethical standards are 
required than are prevalent or it might be 
necessary in commercial pursuit 

Under the new system, the questions of ethical 
and general fitness must, in the first instance, be 
passed upon by the local County Board of the 
County in which the applicant resides or intends to 
practice. In a way, the County Board combines 
the functions of a bureau of investigation and a 
trial court. A heavy responsibility is thus im 
posed. In New York they have a somewhat simi 
lar investigation, differing in some respects from 
ours, and applicable only on application for final 
admission to the Bar To us it seems desirable, 
fairer, easier of application, to investigate charac- 
ter and fitness, not synonymous 
able terms, before permitting the applicant to enter 
on the study of the law, as well as again at the 
conclusion of the period of law study, 

Apart from the Act of 1834, it is, of course, 
the duty of the court to pass upon every essential 
element of an applicant’s qualifications. If this is 
to be done with any thorou 
sarily must act through delegated agencies. In 1834, 
applicants for admission to the Bar, were gener- 
ally well-known to members of the Bar and to the 
court. And the question may be asked whether 
the regulations hereinafter described, elaborate as 
they are, and as different from former regulations, 
are not a logical and proper development of the 
requirements of the Act of 1834, necessitated by 
changed conditions. For the purposes of the char 
acter and fitness investigation, the County Board 
would appear to be the most effective agency. It 
must determine whether the applicant has the right 
attitudes, and render its responsible opinion. And 
is it not proper, and may it not be desirable, that 
resentments, and even the risk ccasional mis 
takes, should be incurred, in order that the integ 
rity of the profession and the interests of the pub 
lic should be fully protected Should we not be 
actuated by the thought of Chief Justice Rugg, 
expressed In re Bergeron, 220 Massachusetts, 472, 
that “the right of any person to engage in the 
practice of the law is slight in comparison with 
the need of protecting the publ I 


1 1 11 


competent,” and the ethically 


aid even 


interchange 


rhness, the court neces 


f 
i 
; 
)] 


Cc against the in 

The need for inv: stigation requires no com 
ment. It may, however, strengthen the determi 
nation and courage with which the investigation is 
pursued and action taken to bear in mind one ot 
two judicial expressions on the subject 

For example, in the matter of Maire’s Disbar- 
ment, reported in 189 Pennsylvania 99, Judge Mi 
chael Arnold in an opinion affirmed per curiam 
states that Ly admitti1 g an attorney the court pre 
sents him to the public as worthy of its confidence 
He quotes Lord Bolingbroke to the effect that “the 
profession ofsthe law, in its nature the noblest and 
most beneficial to mankind ts abuse and de- 


basement, the most sordid and pernicious,” and 
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Sharswood, where he says that “a horde petti 
fogging, barratrous, custom-seeking and ne} 
making lawyers is the greate 
which any state or community can be v 

In in re Applicants for License, 14 N. 4 
brown, J., makes this pointed observat 

I do not kno more profitab’e field f Q | rascals 
to exercise their talents than in the practice of t AW 
makes it all the mor nportant that the court 1o0u e Vigi 
lant to kee p them ul 

I think I may say that it is the th 
new rules that with these considerat 
the County Board shall make its investigatior It 
is made the duty of two of its members to ri 
and Consider the answers to the quest 
the applicant, h proposed preceptor 
citizen sponsors; to interview the applicant, and, ii 
possible, his preceptor and sponsors, and then them- 
selves answer separate questionnaires While it is 
not so stated in the rules, it seems highly desirable 


that all County Boards should adopt the practice 


established in Philadelphia County, to wit: where 
the two members assigned differ in th conclu 
sion to assign a third member to the vestiga 
tion, and in all ca es, whether there is a difference 
of opinion between the two members r not, to 
have final action taken and a recommendation made 
by the County Board as a whole. In Phila lelphia 
an applicant is rejected only upon the vote of a 
majority of the members at a meeting hich a 
majority of all the members of th Board are 
present 

While the new rules do not expressly provide 


that there shall be a recommendation by the 


County Board to the State Board fo r against 
registration, it seems that they do so provide by 
reasonable implication It is important, if not 


mmenda 
tion, preferably by the County Board as a whole 

It thus appears that the County Board hears 
the testimony, SO 


| 
essential, that there should be some rex 


speak, though written in the 
form of answers to questionnaires, at 


in the nature depositions, and hears and exam- 


ines, or should do so, the parties and witnesses, 
namely, the applicant and his sponsors. This be 
ing so, and reliance upon a responsible opinion 
being the only hope for the really effective appli 
cation of the plan, it is submitted that the State 
Board, and, on appeal from the State Board, the 


Supreme Court, should not reverse the County 


Board except for “manifest error.” 


We come ww to a necessarily | f and in 
complete survey of the moral qualifications rule 
in Operation. So far, except in a few instances, it 
has operated only on those seeking to register fo 
the preliminary examination. The college gradu 


ates, much more numerous, but probably less diffi- 
cult of treatment, will come along during the sum 
mer and early autumn. 

Altogether two hundred and seventy-three ap 
plications for registration for preliminary examina 
tion were referred to County Boards Of this 
number one hundred and sixty-eight were referred 
to the Philadelphia County Board, and the remain- 
der to other counties. Only fifteen were referred 
to Allegheny County. Compared with the one hun 
dred and sixty-eight referred to the Philadelphia 
County Board, this puzzled me for a moment. I 
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then ré é th something of a shock, that while 
I had beet istomed to regard Philadelphia as 
the cultur ter of the state, the dispropo“tion 
between |] phia and Allegheny was probably 
due to the fact that in Allegheny a larger propor- 
tion would 1 ter on college degrees. Of the one 
hundred a ty-eight cases referred to the Phila- 
delphia ( Board, in twenty-six cases that 
Boa ( that the applicant be not reg- 

g 
istered, a1 everal other cases successfully sug- 


int that he withdraw his appli 


gested t 


cation nder the old syst probably all these 
candidates Id have be registered and even- 
tually admitted to the Bar. Touching upon the 
work of tl ladelphia County Board, I should 
like to qu letter written by our Chairman, 
Judge W to Mr. McCracken, Chairman of 
that B I] 

The su r failure { new order in respect to the 
study of law imission to the B t does seem to me, is 
largely deper [ the character of the work performed 
by the local | There is no work on the part of any 
local Board 1 that is comparable to the work of the 
Philadelphia i. Not only in thoroughness, but in the fine 
spirit se ‘ 1 ind profession with which the 
task has bes roached and executed as well, is the accom- 
plishme With hought of intruding where a 
lofty sensé responsibility and duty faithfully performed 
furnishes its reward may I on behalf of the State Board 
express to y 1 tl igl the members of your Com- 
mittee our af tion of the splendid work done in Philadel- 
phia which I trust will be an incentive to and a model for 
Boards in ot inties of the Comonwealth.” 

In four the twenty-six cases returned by the 
Philadelp! unty Board with negative recom- 
mendatior the State Board reversed the Phila 
delphia Cou Board, with some reluctance be- 
cause of the time-consuming, intelligent and cour- 
ageous n which that Board undertook to 
perform it ties, but believing that in these cases 
the exclu f the candidate from the privilege, 
even if it be not the right, to study law was per- 
haps not altogether justified. In the one hundred 
and five referred to other County Boards no 
negative recommendations were returned. All re- 
jected ap] ts have the right of appeal to the 
Supreme Court, and apparently most of them will 
ivail themselve« f this night 

On the action of the court on these appeals will 
depend very largely the nature and scope of future 
ruling f the County and State Boards. 


The inherent nature of an investigation into 


haracter and fitness suggests the inadvisability of 
fixed rules, too great reliance upon precedents, 
und the unwisdom of citing specific cases in which 


the applicant has been rejected, for the reason that 
each case is necessarily different, and in a brief 


space it is hardly possible to state fully and ade- 
quately all the facts leading to rejection. In all 
min i 3 oh 2 ae. soleil pits 

cases, S i think safely may be, assumed 
that the will be conscientiously arrived at, 
without | e of any sort. However, you will 
naturally be interested to know some of the results 
ind somethi c f the basis for rejection 


One of the questions requires a statement of 
the place and date of birth. and every residence, 
In New York, in 
a check-up between date of birth and dates of resi- 
und that a candidate had misstated 


with exact lresses and dat 
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the date of birth in order to make it appear that he 
was of full age and eligible for admission. 

If claiming citizenship by naturalization, the 
naturalization certificate should be produced. 

Another question is whether the applicant has 
ever been suspended or expelled from school or 
college, and if so, to state the facts fully. We 
found that a number had been suspended or 
dropped for poor scholarship, and one expelled 
from college at the end of the second year for 
stealing. 

Another question calls for a statement of dates 
and places of employment. It was found that one 
candidate had been dismissed from his position 
because of alleged financial irregularities. 

Another question requires the applicant to 
state whether he has ever been a party to a pro 
ceeding civil or criminal, and, if so, to state the 
facts fully. On the civil side, it is conceivable that 
the facts developed in divorce proceedings, for ex 
ample, might justify a refusal to permit registra- 
tion. In fact, this question has already arisen. On 
the criminal side, it developed that one applicant 
had been indicted, but not convicted, for forgery 

Another question states that experience shows 
that the income of the average practicing lawyer 
is less than that of the average business man, and 
asks why, knowing this, does the applicant wish to 
be admitted to the Bar. Quite a number answered 
that they did not know this to be so; others said 
that they expected to do better than the average 
practicing lawyer; others that they were choosing 
the profession because of the higher social position 
of the lawyer in the community; others because 
they regarded the law as a stepping-stone to politi- 
cal preferment. Of course, a majority, more mod- 
est, or with higher professional ideals, or not with 
such high ideals, but desirous of making an accept 
able answer, explained their choice as based on 
other grounds. 

The foregoing selected from many, will serve 
as illustrations of some of the answers to the ap- 
plicants’ questionnaires. 

In addition to the answers in the question- 
naires, in the interview with the applicant he is 
asked to answer orally questions designed to test 
his ethical attitude. For example, this question was 
put to one young man: “Suppose you represented 
the defendant in a criminal proceeding, and the 
principal witness for the Commonwealth, without 
whose testimony your client could not be convicted, 
was about to leave the country, not to return, 
would you feign illness, in order to obtain a cofi- 
tinuance?’” His reply was “It is your duty to do 
all you can for your client. I understand those 
things are done. Yes, I would.” 

Again on application for final examination, an- 
swers to a similar set of questionnaires are re- 
quired. Because of violation of the rule involved, 
by no means always successfully, one of the addi- 
tional questions therein may be particularly 
stressed. This question has to do with the three- 
year law clerkship by means of which one may 
qualify for final examination. In the past, in a 
number of instances both the applicant and his pre- 
ceptor have filed credentials attesting the bona fide 
service of such clerkship during t's usual work- 
ing hours of the day, and on investigation it has 
been found that the applicant has been engaged 
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in some outside occupation. At the last final ex- 
amination in December, 1927, a candidate presented 
credentials qualifying him for admission to the ex- 
amination. He passed successfully, but before the 
certificate recommending admission was issued it 
was found that during the entire three years he 
had been earning his living outside his preceptor’s 
office. The result is that the certificate has not 
been issued yet. Under the new forms and ques- 
tionnaires it will be exceedingly difficult to cir- 
cumvent this rule without risk of detection, with 
serious consequences both to the applicant and his 
preceptor. 

Educational Requirements for Registration 


One may be registered as a student at law 
either on a degree from an approved college, or on 
passing a preliminary examination in prescribed 
subjects. Heretofore this examination has been 
conducted by the Board. Under the new rules, it 
will be conducted by the Coilege Entrance Exami- 
nation Board, acting as the agent of the State 
Board. This change has several advantages. It 
substitutes for practicing lawyers, not experts in 
the field of education, a Board, which is generally 
recognized as the most potent influence in Amer- 
ica for sound standards in preparatory education 
In place of our former examination, with no op- 
tion of subjects, it permits an option in one-third 
or more of the required units, and is thus more 
generally adapted to the varying curricula of the 
schools in this and other states. All applicants are 
required to take an examination in comprehensive 
English, American History, including Civil Gov- 
ernment, English History, Two-year Latin or Two- 
year French, Elementary Algebra and Plane Geom- 
etry, aggregating nine units, and may elect any 
six additional units from advanced Latin or French, 
Greek, German, Italian, Spanish, Ancient History, 
European History, advanced Mathematics, Chem- 
istry, Biology or Physics. In required number of 
units, and passing grades, we have adopted a stand- 
ard set by the colleges of the highest rank, higher 
I may say than is set by any college in this State. 
The College Board does not prescribe subjects, re- 
quired number of units, or passing grade. That is 
left to the respective colleges, or in our case, the 
State Board. The College Board examinations 
have heretofore been conducted exclusively for col- 
leges, and ours is the first State Board of Law 
Examiners, or other outside organization, to enter 
into affiliation with it. This also is a pioneer move- 
ment. 

As most of you will recall, this Association rec- 
ommended to the Supreme Court for adoption the 
standards recommended by the American Bar As- 
sociation, to wit: two years of study in a college 
or its equivalent. The recommendation was not 
approved by the Court. It may interest you to 
hear the opinion of a disinterested expert as to the 
worth of our experiment. For six years or more, 
Dr. Alfred Z. Reed, of the Carnegie Foundation, 
has been giving his time and attention exclusively 
to the study of legal education. In a recent pub- 
lication he has this to say: 

“Pennsylvania, in preference to requiring college work 
with its doubtful ‘equivalent’ has inaugurated a requirement 
which, in its actual application, may prove to be more rigor- 
ous: applicants not college graduates must pass a College 
Entrance Board examination in subjects aggregating fifteen 
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units, including prescribed English, History and Mathematics, 
and either elementary Latin or French.* Pennsylvania has also 
followed New York in attempting to deal with bl 
presented by the foreign-born applicant, the Pennsyl 
tion being to authorize (direct) the Board of Law 
to examine the candidate orally as to his knowledge 


spoken English language.” 








At the time the question of adoption of the 
College Board agency was under consideration, 
one of the arguments advanced was that a com- 
parison of the types of question set by the College 
Board with questions in average college entrance 
or State Board examinations led to the impression 
that the College Board requirements are less read- 
ily adapted to “cramming” or “intensive prepara- 
tion,” and involve more protracted and thorough 
training and cultural background. Only two or 
three weeks ago, a college graduate, himself a 
school teacher, registering as a student at law, said 
to me: “I see that the Supreme Court intends that 
hereafter only college graduates, or graduates of 
private schools shall be eligible to study law.” I 
said, “What do you mean?” His reply was, “I 
have taken the College Board examinations, and I 
know what they are. It will be a very difficult 
matter for the average high school graduate to pass 
them.” 

Before leaving the phase of educational re- 
quirements for registration, it may be noted that 
if at any time the Court should see fit to raise the 
requirements, short of a college degree, it may 
readily do so by means of added units or subjects 
in the wide range of examinations conducted by 
the College Board. 

It may also be noted, that it is a question 
whether a requirement that one shall pass a col- 
lege entrance examination, or be a college grad- 
uate, does not create too wide a gap, and whether 
it would not be more equitable to register appli- 
cants on two years of college work, in an approved 
college, successfully completed. Of course, where 
the applicant has entered college on College Board 
examinations that meet our requirements this 
question does not arise. But a majority of colleges 
still admit on high school diplomas, and my expe- 
ience as an examiner, is that the average high 
school graduate is not mentally or educationally 
qualified to enter on the study of law. 


Preceptorship and Law Clerkship 


A new requirement is that every student, 
whether or not qualifying on law office attendance, 
must have a preceptor during the entire period, 
and must, in addition, serve a law clerkship of six 
months. Already many have had difficulty in find- 
ing preceptors. No inconsiderable section of the 
Bar does not regard with any enthusiasm this 
duty. On the other hand, certain persons have 
not been accepted by the County Board as pre- 
ceptors for the reason, to put it euphemistically, 
that they are too much specialists in one line to 
give students needed general advice, as, for exam- 
ple, to put it less euphemistically, ambulance chas- 
ers, criminal lawyers of a certain type, and so on 


ed. Out of 389 


1 His prediction has been rather startlingly ve 
passed 


candidates certified to the College Board only 11 5 essfully 
ll subjects or removed conditions previously acquired under our ex- 
1, and were thus made eligible for registratior This requires 
utther explanation Only 106 of the 239 attempted to take sufficient 
units to complete registration. The result is that this year, in Penn- 
sylvania, between 98 and 99 per cent. of the students registered will 
be college graduates. The practical standard thus attained is higher 
than that set by the American Bar Association resolution 
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There is no roved list or black list of precep- 
tors. A preceptorship involves keeping in touch 
with the student, noting his progress, advising him 
as to ethics l obligations of the profession, and 
putting oneself in a position to answer a searching 
questionnaire at the conclusion of the period of 
law study. Not more than three students may be 
registered from one office, and when the rules are 
in full operation probably more than two thou- 
sand will be tered at one time, more than one- 
half in the city of Philadelphia. When it comes 
to the matter of the service of the six months’ 
clerkship, which will doubtless usually, though not 
necessarily» be served in the preceptor’s office, in 
es physical limitations of space will 


many instan¢ 


stand in the way. But under the rules no man 
may come to the Bar except under a preceptor and 
through the service of a clerkship. Certainly no 


worthy applicant should be excluded because of 
inability to « sh such connection with a mem- 
ber of the Bar. In this connection, I may say that 


at the suggestion of an eminent Jewish member 
of the Philad a judiciary a dinner of Jewish 
members of the Philadelphia Bar was held recently 


and attended by 


points were stressed; 


ver four hundred members. Two 
first, that the older Jewish 


members of tl Bar should constitute themselves 
a sort of band of “Big Brothers,” aiding and advis- 
ing worthy young men, especially in assisting 
them to find the right preceptors; and, second, that 
in the interest of the Jewish members of the Phila- 
delphia Bar, the profession as a whole, and the 
public, the ambition of unworthy young men to 
enter the profession should be discouraged. If the 
whole body of the Bar will adopt and act upon 
similar considerations the chances of success of 
the new rules Il be materially increased. The 
Society of the Alumni of the University of Penn- 


sylvania Law School has appointed a committee 


whose duty it will be to co-operate with the State 
ind County Boards with particular reference to 
uiding students seeking precceptors 

With respect to the service of the six months’ 
clerkship, the question has been raised, and the 
soard has ruled, that registered law students will 
be permitted t serve in legal aid societies where 


the work is done with the consent and under the 


supervisi ir preceptors 


Method and Period of Law Study 


One may qualify for final examination (1) by 
ittending a full time law school, requiring an 
erage of at least ten hours’ instruction per week 
ir eight for three years, that is to say, 
e requiring students to devote substantially all 


the prescribed work, and success- 
f the course; or, (2) by attendance 
it a part time school, that is to say, an afternoon 
hool requiring an average of at least 
eight hours’ instruction per wv eek for eight months 


, 
tul completior 


* 


each of four years: or, (3) by the service of a 
fide clerkship in a law office for three years; 
ination of law school attendance 
1 a law clerkship as heretofore stated. In all 
f 1ere must be service of a 
six months. This rule is open to 
The law office man is qualified for 
at the end of three years. The law 

school man must either postpone admission for six 





iw clerkshiy 
us criticism 


examination 








months or spend his vacations in serving a clerk- 
ship. I do not mean to say that I consider it an 
unreasonable hardship that he should so spend 
his vacations. A more substantial criticism is that 
the rule is an encouragement to those desiring to 
hasten the date of admission not to complete the 
law school course. By passing two years in a full 
time school, and spending one year in a law office, 
one may qualify without sacrificing summer vaca 
tions, or serving a subsequent clerkship. 

As to the two methods of preparation, through 
a course at a law school or a law clerkship, the for- 
mer is distinctly preferable. Under changed social 
and economic conditions, the present day examina- 
tion for admission to the Bar is properly very dif- 
ferent from the old. And I may add, that to pass 
the examination, without the systematic instruc- 
tion incident to a law school course is no easy 
matter, as our records show. Just by way of illus- 
tration of the wisdom of choosing a law school as 
a place of study, let me say that an analysis of the 
results of our final examination of a year ago shows 
that less than thirty-five per cent. of those who 
prepared in a law office passed, as against approxi- 
mately eighty per cent. of those prepared in schools 
like Pennsylvania, Harvard and Pittsburgh. It has 
been suggested that the law clerkship—I am speak- 
ing of the three year clerkship, not the six months 
required of all applicants—should be abolished, and 
that attendance at a law school should be the only 
authorized method of preparation, as in the case of 
medical students and some other professions. Per- 
sonally, I am of the opinion that in the larger 
cities, and certainly in any busy law office, there 
is no such thing as a bona fide law clerkship in 
the old sense. In Philadelphia and Pittsburgh, 
with the opportunity of attending an afternoon or 
evening law school, it would be better if the three 
years’ clerkship were abolished. I do not hesitate 
to say that, in point of intellectual and ethical 
merit those so qualifying do not, in a great ma- 
jority of cases, measure up to the standards of the 
law school graduates. Of course, there are excep- 
tional cases, usually “up-state.” On the whole, 
speaking only for myself, not the State Board, or 
any other body, I should like to see the clerkship 
provision eliminated, reserving to the Board the 
power to recognize this method of preparation 
only in exceptional and meritorious cases; or, if 
retained, the clerkship should be made at least 
four years, thus equalling the required period of 
study at an afternoon or evening law school. In 
any event, the preparation through the service of 
a clerkship would not be as thorough as that 
secured by attendance at a four years’ law school. 


Fina! Examination 


The final examination includes questions on 
all leading sub-divisions of the law. It is not 
arranged by subjects. The questions are pro- 
pounded as they would come to one in practice. 
There are forty questions, ten each for a four 
hours’ session. It is the duty of the examiners to 
submit proposed questions, usually sixty or more 
to the State Board which selects the forty to be 
used in the examination. In marking the papers, 
the examiners first select at random four or five 
papers which they read aloud and discuss, in order 
to determine the valuation or credit to be given to 
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papers throughout the lot. Thereafter each of the 
four examiners reads one of the four papers of each 
candidate. When the marks on the four papers 
are assembled, if they average grade of 
seventy, the student is passed. If somewhat 

the four examiners consider th: as a whole 
and decide whether to pass or The papers 
are then returned to the State Board office. At a 
meeting of the Board, the work of the examiners 


show 
less 
papers 


reject 


is reviewed. Beginning with papers nearest the 
passing grade, the Board reads downward until 
the members are satisfied that under no circum 


stances would the conclusions of the examiners be 
reversed. The of the applicant is not 
known to any of the examiners or members of the 
Board. This system ensures thorough and impar 
tial consideration of the 


merit of the papers of 
every applicant. 


identity 


Summary 
By the way of summary, it may be said that 
the success of the Pennsylvania experiment, as it 


LUTHER 


By THEopoR! 


Member of the 


T is not within the province 

to discuss all of the many acti) 

tin engaged nor to fully the many 
cases in which he appeared as counsel. But two 
events in which he was one of the principal actors 
must be discussed in brief in order to realize the 
important part played by him in our legal history. 
In both of these he was counsel for the defense of 
men who had been singled out for prosecution by 
Thomas Jefferson—first Samuel Chase, in the im- 
peachment proceedings instituted to oust him as a 
Justice of the Supreme Court, secondly—Aaron 
Burr, that peculiar character of American history, 
who was haled before John Marshall’s Court in 
Richmond and charged with treason. In both cases 
he supported the doctrine of the Federalists—in 
both cases he matched his wits against the best 
legal talent of his day and delightedly crossed 
swords and words with Jefferson, emerging vic 
torious. 

In that important decision of Marbury vs. Mad 
ison, decided on February 24th, 1803, John Mar- 
shall, speaking the unanimous opinion of the Su- 
preme Court, declared an Act of Congress uncon- 
stitutional and threw down to Jefferson, then Pres 
ident, the gauntlet, declaring that the Judiciary had 
power to annul the acts of the Legislative Depart- 
ment and to direct the Executive Department in the 
discharge of their legal duties. The decision im 
mediately preceded Jefferson triumphant and al 
most unanimous reelection. Senator Giles of Vir- 
ginia, the administration leader, frankly stated the 
purpose of the Republicans in their attack on the 
National Judiciary when he said to John Quincy 


yf this paper to attempt 
ities in which Mar- 


consider 


Continued fom the November issue of the Journal This is the 
concuding installment of Mr. Waters’ artice 
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be called, 


first, the fidelity and spirit in 


three 
vhich County 


will depend principally on 


may 


things: 


Boards perform the duties imposed; second, a gen- 
eral and conscientious co-operation of the Bar in 
the preceptorship provision; and, third, the action 


of the State Board on recommendations by the 
County Boards and, on appeal, the final action of 
the Supreme Court. With respect to moral quali 
cations, it may be admitted that a possible con- 
troversial question is involved, namely, whether the 
absence of a criminal record, or other definite moral 
delinquencies shall be the sole ground of disqualifi 
cation, or, whether in creating officers of justice 


there is not than the pass- 
of proof of 


reasonable 


more to be considered 
and the absence 
and whether, wit! 
court is not 
enforcing a system 


ing of examinations, 
moral delinquency, 
limitations, the 1 in establish- 
ing and rigidly st likely to 
ensure high standards in a profession so full of 
opportunity for imposition by lawyers of an un- 
sound | point of view, and so important to 


justific 


ethical 


the national stability. 


MARTIN 


C. WATERS 


Realty , Rea 
batiimore Har 


Adams, then a Federalist Senator f1 
setts: “We want your offices for the 
giving them to men who will fill them better.’ 

The Supreme Court was composed at that time 
of five Federalist Judges. To the victor belonged 
the spoils. Beveridge says of Jefferson: “The Fed- 
eralists rightly believed that Jefferson was the di- 
recting mind in planning and effecting the subju- 
gation of the National Judiciary; ‘That,’ said Bay- 
ard, ‘has been an object on which Mr. Jefferson has 
long been been in 
office.’ 

One of the last acts of Congress under Adams’ 
administration had been to pass a Judiciary Act, for 
the purpose of increasing Federalist control over the 
judicial branch of the Government. Sixteen new 
Federal judgeships, with a continent of attorneys, 
clerks and marshals were created. After Jefferson's 
election Adams appointed a large number of Fed- 
eralists to these positions, spending the evening of 
March 3rd with John Marshall, then Secretary of 
State, signing the commissions of the new judges 
These judges were called the Midnight Judges and 
Hirst thus relates this story of them, which has 
been handed down by tradition 


Massachu- 


purpose ot 


resolved ever since he has 


“To appreciate it we must remember that 12 P. M. or 
March 3, 1801, was the magical moment at which the Presi 
dency and the whole executive power passed from Adams t 
Jefferson The new placement had been selected, but their 
commissions had not all been signed and issued from the 
Department of State. Though he had been appointed Chief 
Justice, John Marshall was still acting as Secretary of State 
and was busy on the night of March 3 filling in these com 
missions. Jefferson knew what was going on. He gave his 
own watch to Levi Lincoln, whom he had appointed Attorney 
General, and ordered him to take possession of the Stat 
Department at midnight and not to allow a single paper to be 
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removed from it after that hour. The rest of the story may 
be told in Sarah Randolph’s words 

“*Mr. Lincol! cordingly entered Judge Marshall's office 
at the appointed time. “I had been ordered by Mr. Jefferson,” 
he said to the Judge, “to take possession of this office and its 
papers.” “Why Mr. Jefferson is not yet qualified,” exclaimed 
the astonished Chief Justice. “Mr. Jefferson considers himself 
in the light of an executor, bound to take charge of the 
papers of the Government until he is duly qualified,” was the 
reply. “But it is not yet twelve o'clock,” said Judge Marshall, 
taking out his watcl Mr. Lincoln pulled out his, and show- 
ing it to him sa rhis is the President's watch and rules 
the hour.” 

‘*‘Judge Marshall could make no appeal from this, and 
was forced to retire, cast ng a farewell look upon the com- 
missions lying on the table before him. In after years he used 


to laugh and say he had been allowed to pick up nothing but 
his hat. He had, however, one or two of the commissions in 
his pocket, and the gentlemen who received them were called 
thereafter “John Adams’ midnight Judges.”’” 

So Jeffer leprived of his right to fill these 


offices, now directed his ay sa to subordinating 
the Judiciary to the other branches of Government 


and gave his approval to the impeachment of Sam- 
uel Chase, one of the Judges of the Supreme Court. 

That Marshall and the others of the Supreme 
Bench sensed themselves to be on trial during the 
proceedings against Chase is borne out by Bever- 
idge’s com! t when, speaking of the hearing, he 
says: 

“Among the spectators were John Marshall and the As- 
sociate Justices of the Supreme Court, thoroughly conscious 
that they, and institution of which they were the highest 
representatives, were on trial almost as much as their im- 
prudent, roug und outspoken fellow member of the Bench. 
It is not improbable that they were helping to direct the 
defense of Cha n which, as officials, they were personally 
interested, and which, too, all their convictions as citizens 


and jurists were involved.” 


Of all tl Federalist judges Samuel Chase 
was undoubted] the most vulnerable. Chase was 
irrogant, ste! id overbearing He had recently 


openly sympath ized with John Adams. But behind 
him lay an honorable and distinguished career. He 
was a signer the Declaration of Independence, 
had been distinguished at the Maryland Bar and 
had received the appointment to the Supreme Bench 
from Washington. A charge by Chase to the 
Grand Jury in Baltimore gave the Republicans their 
awaited opportunity. Chase had denounced Repub- 
lican principles in his charge from the Bench, mer- 
cilessly assailing Republican acts and purposes. He 
was impeached by the House for high crimes and 
misdemeanors and on February 4th, 1805 was 
brought to trial before the Senate. 

What a scene was presented that cold winter 
morning. Beveridge gives this graphic description 


To the right and left of the President’s chair were two 
rows of benches with desks, the whole covered with crimson 
cloth. Mere sat the thirty- four Senators of the United States. 


Three roy ‘ } ; . 

three rows of benches, arranged in tiers, extended from the 
all + ard 7 } 

wall toward the center of the room; these were covered with 

green cloth and were occupied by the members of the House 


of Representatives. Upon their right an enclosure had been 
constructed, and in it were the members of Jefferson’s Cabinet. 

Beneath the permanent gallery to which the general 
public was admit a temporary gallery, supported by pillars. 
ran along the wall, and faced the crimson-covered places of 


the Senators. At either end of it were boxes. Comfortable 
seats had been provided in this enclosure; and these were 
covered with green cloth, which also was draped over the 
balustrade 

“This sub-gallery and the boxes were filled with ladies 
dressed in the height of fashion. A passage-way was left 
from the President’s chair to the door-way. On either side 
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of this aisle were two stalls covered with blue cloth, as were 
also the chairs within them. They were occupied by the man- 
agers of the House of Representatives and by the lawyers 
who conducted the defense. 

“A short, slender, elegantly formed man, with pallid face 
and steady black eyes, presided over this Senatorial Court. He 
was carefully dressed, and his manners and deportment were 
meticulously correct. Aaron Burr, fresh from his duel with 
Hamilton, and under indictment in two States, had resumed 
his duties as Vice-President. Nothing in the bearing of this 
playwright character indicated in the smallest degree that 
anything out of the ordinary had happened to him.” 

The chief counsel of the impeachment was 
John Randolph, thirty-one years of age and already 
recognized as one of the coming members of the 
Bar. His chief assistant was Caesar Rodney of 
Delaware, the most distinguished lawyer of that 
State. After enumerating counsel for Chase as in- 
cluding Joseph Hopkinson, Philip Barton Key, 
Robert Goodloe Harper, and Charles Lee, Bever- 
idge says: 

“But in the chair next to Chase sat a man who, single- 
handed and alone, was more than a match for all the man 
agers of the House put together. Luther Martin of Maryland 
—of medium height, broad-shouldered, near-sighted, absent- 
minded, shabbily attired, harsh of voice, now sixty-one years 
old, crimsoned by the brandy which he continually imbibed— 
was the dominating figure of this historic contest.” 

Professor Adams in his Life of John Randolph, 
speaks thus of him: 

“Most formidable of American advocates, the rollicking, 
witty, audacious Attorney-General of Maryland; boon com- 
panion of Chase and the whole bar; drunken, generous, slovenly, 
grand: bull-dog of Federalism as Mr. Jefferson called him; 
shouting with school-boy’s fun at the idea of tearing Ran- 
dolph’s indictment to pieces and teaching the Virginian demo- 
crats some law.” 

Fate had played its part and Martin was now 
to repay to Chase the kindness that Chase had 
shown him years ago in procuring him his appoint- 
ment as Attorney General of Maryland. 

Fifty-two witnesses were examined, among 
them John Marshall. On February 23, Martin be- 
gan his argument which lasted two days. That 
speech has been called the best of his career. He 
pleaded the cause of an independent judiciary when 
he said: 

“We boast” that ours is a “government of laws. But 
how can it be such, unless the laws, while they exist, are 
sacredly and impartially, without regard to popularity, carried 
into execution?” Only independent judges can do this. “Our 
property, our liberty, our lives, can only be protected and 
secured by such judges. With this honorable Court it re- 
mains, whether we shall have such judges!” 

Of the thirty-four Senators who sat in judg- 
ment, nine were Federalists, and twenty-five Re- 
publicans. Twenty-two votes were necessary to 
convict. On the highest ballot only sixteen voted 
for conviction, nine Republicans joining with the 
nine Federalists. Chase was acquitted. Martin had 
rendered his greatest service to his country and the 
independence of the Judiciary was established. 

On April 10, 1805, shortly after the trial of the 
Chase impeachment, Aaron Burr left Philadelphia 
for the west in search of new adventures. His po- 
litical and personal fortunes were wrecked, and a 
charge of murder stood against him in two states, 
New York and New Jersey. {iis political enemies 
were in control in the East and he sought to re- 
deem his fortunes in that territory to the west of 
the Alleghanies where life could be started anew. 
Furthermore, he contemplated an invasion of Flor- 
ida, Louisiana and Mexico. He was received every- 
where with enthusiasm and his trip took on all as- 





































pects of a triumphal procession. Andrew Jackson 
and Henry Clay were his ardent supporters. 

Burr’s chief confederate was General Wilkin- 
son, who was in charge of the American Army. 
War with Spain had been threatening for some 
time, the Western States being particularly clam- 
orous for hostilities. But war was not to come and 
Burr found it necessary to change his plans. He 
stopped at Blennerhassett’s Island in Ohio, and 
with Harman Blennerhasset, an Irish immigrant, 
conceived of a plan to settle and develop an enor- 
mous tract of land on the Washita River near New 
Orleans. A large expeditionary force was fitted 
out. Blennerhasset w.ote a series of letters for an 
Ohio newspaper, showing that a separation of the 
Western States from the Eastern States would be a 
good thing. Rumors arose that Burr meant to dis 
member the Union. At Frankfort, Kentucky, Burr 
was apprehended and charges laid against him by 
the District Attorney lenry Clay appeared as 
his attorney and told the Court that he “could 
pledge his own honor and innocence” for those of 
his client. The Grand Jury refused to indict. Burr 
was triumphantly released and proceeded with his 
preparations. 

In the meantime in the East, 
purposes and interests had be« 
ated. Jefferson in a Presidential proclamation de 
clared that a conspiracy had been discovered, warn 
ing all persons engaged in it to withdraw and 
directing the ferreting out and seizure of the con 
spirator’s arms and military stores.” 

Wilkinson now turned against Burr and told 
the President of Burrs treasonable purposes. In 
his annual message to Congress, Jefferson referred 
indirectly to the activities of Burr and the steps he 
had taken to suppress them. Congress demanded of 
the President information about the Conspiracy 
Jefferson responded with a message, telling of the 
information from Wilkinson and _ that 
Burr’s general designs comprised the following: 

“One of these was the severance of the Union of these 
States beyond the Alleghany Mountains; the other an attack 
on Mexico; a third object the settlement of a pretended 
purchase of a tract of country on the Washita. . . . His 
(Burr’s) guilt is placed beyond question.” 

In the meantime Burr proceeded with his plans 
to settle the Washita Not the hap- 
penings in the East, he proceeded to New Orleans 
with nine unarmed boats and about sixty men 
General Wilkinson had turned New Orleans into an 
armed camp to defend his country against the 
threatened military invasion of Burr. Burr landed 
at the small trading post of Bayou Pierre in Mis- 
sissippi and first hearing of the preparations and re- 
ception that awaited him, advised Cowles Mead, the 
Acting Governor of Mississippi, of his willingness 
to surrender and have his boats searched. This was 
done and Burr went into Court awaiting trial. Bail 
for five thousand dollars was set and furnished 
The Grand Jury met to consider Burr’s crimes and 
refused to indict, saying they were “of the opinion 
that Aaron Burr has not been guilty of any crime 
or misdemeanor against the laws of the United 
States or of this Territory or given any just alarm 
or inquietude to the good people of this Territury.” 

Burr then asked to be released and his bonds- 
men discharged which the Court refused, ordering 
him to renew his bond or go to jail. Burr went into 
hiding but wrote the Governor he would come be- 
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me grossly ex agger- 


“vessels, 


received 


apprised of 


AMERICAN Bar ASSOCIATION JOURNAL 


for the Court if dealt with legally. The bond given 
was declared forfeited and a reward offered for his 
Exclusively on the Presidential 
Burr was arrested, imprisoned and 
denied any hearit He was ordered to be sent to 
Washington, but was transferred to Richmond, 
where on May 22nd, 1807, he was brought to trial 
charged with treason against the United States 
Many pictures have been drawn of that trial, 
called the greatest State trial in our history, with 
the possible exception of the impeachment of An 
No attempt will be made to repro- 
duce the scene here. John Marshall, the Chief Jus- 
tice, presided, and Judge Griffin, the local District 
Judge, was on ¢ » bench also. For the Government 
at the counsel table appeared George Hay, close 
personal friend of Jefferson; William Wirt, already 
ein: ie as a leader of the Bar at 35 years of age; 
and Alexander McRae, Lieutenant Governor of Vir- 


apprehension. 
proclamation, 


drew Johnson. 


ginia. Gathered around Burr were Edmund Ran- 
dolph, John Wickham, Benjamin Botts J hn Baker 
and Luther Martin. Burr had formed the hi ghes t 
opinion of Martin in the Chase trial and now led 
on him in this fight for his own life. For five y athe 
the trial proceeded, Martin again dominating th 
legal array. He himself came in for Pres dentis 
censure as Jefferson wrote to Hay: 

“Shall we move to commit Luther Mart $ a particeps 
criminis with Burr? Graybill will fix upon him misprison of 
treason at least, and at any rate his evidence l 


this unprincipled and impudent bulldog, and add an 
that the clamorous defenders of Burr are all 





reached its 


Popular opinion against Burr 
highest. The whole nation was clamoring for his 
head. During one part of the trial Martin wanted 
certain papers produced which w 
sion of Jefferson and moved for a 
tecum against him. In the course 
Martin said 


le posses 
poena duces 
ument, 


“All that we want is the copies of some papers and the 
original of another. This is a peculiar case, sir. The Presi- 
dent has undertaken to prejudge my client by declaring that 
‘of his guilt there can be no doubt.’ He assumed the 
knowledge of the Supreme Being himself, and pretended to 
search the heart of my highly respected friend. He has pro- 
claimed him a traitor in the face ~f that country which has 
rewarded him. He has let slip t dogs of war, the hell- 
hounds of persecution, to hunt down my friend. And would 
this President of the United States, who has raised all this 
absurd clamor, pretend to keep back the papers which are 
wanted for this trial, where life itself is at stake? It is a 
sacred principle, that in all such cases, the accused has the 
right to all the evidence which is necessary for his defense.’ 


The Chief Justice directed that the subpoena 
should issue, doubtless to Martin’s personal satisfac- 
tion 


A 


28th the argument in the case was 
had been drink- 
the proceed- 


On August 
brought to a close by Martin. “He 
ing even more than usual throughout 
ings, but never was he in more perfect command of 
all of his wonderful powers,” says Beveridge. He 
fearlessly attacked Marshall’s opinion from the Su- 
preme Bench in the Bollman and Swartwout cases 
He called to Marshall’s attention Hay’s threat of 
impeachment if Marshall should presume to decide 
in Burr’s favor. He defied the popular hostility 
against Burr and closed with a personal appeal to 
Marshall as follows: 
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“But if it require in such a situation 
so does it equally require fortitude in judg 
Cu... Oe oe do not and the pris ner fall 
are guilty of murder in foro coeli ’ 
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May that God who now looks down 
his infinite wisdom called you into 
you in that seat to dispense justice to 
preserve and protect innocence against 
prosecution—may that God so illu your understandings 
that you may &pr what is right; and may he nerve your 
souls with firmne and fortitude to act according to that 
knowledge.” 

Thereupon a fearless and able opinion, the 
longest in his career, John Marshall defied popular 
clamor and virtually instructed the jury to bring 
in a verdict of acquittal, which was promptly done, 
thus ending the greatest trial of Martin’s career. 

The popular hatred that had become so intense 
and which was manifested against Burr during the 
the time of the trial now became directed against 
Marshall and Martin as well. Burr and Blenner- 
hassett visited Martin in Baltimore and Martin 
found it neces to call for police protection in 
order that some outrage might not be perpetrated 
against him or his guests. The Republican press 
ridiculed and condemned Martin for having partici- 
pated in Burr’s defense and on November 3rd, hand 
bills as follows were posted around the City, stat- 
ing the purpos¢ ardent patriots to execute Mar- 
shall in effigy vith Burr, Blennerhassett and 


be in foro legis 
upon us, and 
existence and 
your fellow citizer 
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Martin 
AWFUL!!! 

“The pu ul reby notified that four ‘choice spirits’ 
are this afternoon, at clock, to be marshaled for execution 
by the hangmar Gallows Hill, in nsequence of the sen- 
tence pronounced against them by the unanimous voice of 
every honest man in the community 

“The respective crimes for which they suffer are thus 
stated in the record 

. Chief Justice M. for a repetition of his X. Y. Z. 
tricks, which ar t ye much aggravated by his felonios 
(sic) capers in open Court, on the plea of irrelevancy; 


TT 


“Secondly, His Quid Majesty (Burr), charged with the 
trifling fault of wishing to divide the Union, and farm Baron 
3astrop’s grant 

“Thirdly, (Blennerhasset), the chemist, convicted of con- 
spiracy to destroy t ne of the public Fiddle; 

“Fourthly, and lastly, but not least, Lawyer Brandy-Bottle, 
for a false, scandal malicious Prophecy, that, before six 
months, ‘Aaron Burr would divide the Union”. . .” 

In 1814, Martin was appointed Chief Justice of 
the Court of Oyer and Terminer for Baltimore City 
and County, holding this office for two years, when 

In 1818 he was reappointed At- 
f Maryland, serving for two years, 
However, his personal habits were rapidly under- 
mining his health and in 1820 he suffered a stroke 
tf paralysis, being incapacitated and made depend- 
ent upon the bounty of his friends for support. 

In 1822 the Maryland Legislature passed the 


it was abolished 


torney General 


following act, ich is unparalleled in American 
history 


“ResoLvep, that each and every practitioner of law in this 
State shall be, and is hereby compelled, from and after the 
passage of this resolution, to obtain from the clerk of the 
h he may practi l 


ney 
unty 


ce, a license to authorize 
r which he shall pay annually on or before 
une, the sum of Five dollars; which said 
i by the clerk of the county court, from 
ure such license, in the treasury of the 
hore, as the case may be, subject to the 
and William H. Winder, Esqrs., who 
ed Trustees for the appropriation of the 
virtue of this resolution, to the use of said 
VIDED, that nothing herein contained shall 
a practitioner of law to obtain a license 
urt, to be annually renewed under penalty 
it the bar at which he may practice. AND 


court in w 





PROVIDED, That this resolution shall cease to be valid at the 
death of the said Luther Martin.” 

This Act indicated the esteem in which Martin 
was held by his professional brethren and it has 
been said that but one lawyer ever objected to pay- 
ing this tax and he was induced to withdraw his ob- 
jections on the construction of the Act, before a case 
instituted by him and involving that question 
reached our Court of Appeals. 

Broken in health and financially destitute, in 
the year 1822 Martin left the scenes of his legal 
achievements and battles and was received cordially 
by Aaron Burr in his home in New York, by whom 
he was gratefully cared for during his remaining 
days. Chief Justice Taney declared this to be the 
only good thing that he knew of Colonel Burr. Un- 
wept and unsung, Martin died of old age on the 
10th day of July, 1826, and thus ended the career of 
this remarkable character to whom Scharf pays this 
tribute: 

“Martin stands out among lawyers for presenting the 
sound sense of the law without trick or ornament, in beauty 
unadorned. His knowledge was always broader than his case; 
his mind seemed to grasp, coordinate, and classify the prin- 
ciples of the law as if it were one of the exact sciences and 
his professional accuracy was so generally acknowledged that 
his mere opinion was considered law and 1s still deemed sound 
authority before any of our tribunals.” 
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LAW LIBRARIES AND LEGAL EDUCATION 





By FrepERICK C. Hicks 


Professor of 
l the United States, 
1913 by the Car 
placed the whole 
profession under a heavy debt of gratitude. Particu 
larly valuable is the detailed and painstaking work of 
Dr. Alfred Z. Reed, exemplified in his Training for 
the Public Profession of the Law (1921), and in his 
sent-Day Law Schools (1928). It is 
s, therefore, to select a casual remark 


HE study of legal education in 
carried on 


negie 


confinuously since 


Foundation, has already 


new volume, Pre 
a little ungraciou 
of Dr. Reed, in a 
the occasion for urging 
the inquiry. 
not only to give information, 
1 criticism 


foot-note to the latter volume, as 
an extension of the scope of 
But the study was made and published 
but to bring out well- 


intentioned and constructive It is with that 


understanding that the following suggestions are 
made. 
In 1921, the American Bar Association set up 


four standards for law schools. The first relates to 
conditions of admission to law the second to 
the duration of the law course; the third to library 
facilities; and the fourth to the faculty. The first, 
second and fourth are treated at length in this new 
volume. Good reasons for omitting from this volume 
a study of the third are given in the preface by Dr 
Pritchett and by Dr. Reed in his foot-note on page 
110. The latter says, “A considerable mass of sta- 
tistics in regard to law libraries was collected by the 
Foundation before the war. Not only is this material 
now obsolete, but unexpected difficulties were encoun- 
tered in securing from the law school authorities reli- 
able and comparable figures.” These are sufficient 
reasons for omitting from the present volume the once 
contemplated study. But Dr. Reed continues, “The 
standard has not, perhaps, the importance which is 
sometimes attributed to it Although law books con- 
stitute the indispensable tools of legal education, they 
count for little until placed in competent hands; and a 
competent faculty will surely provide itself with these 
tools, up to the limit of the school’s financial re- 
sources.” 

That sounds as though the study of law school 
libraries might never be resumed by the Foundation. 
This would be unfortunate because the need for em- 
phasis on the library standard becomes every day more 
urgent. We can all agree that “law books constitute 
the indispensable tools of legal education.” It is a 
stock phrase to which lip service has always been ren- 
dered. But is it true that they count for little unless 
placed in competent hands? Dr. Reed here refers, I 
think, to the hands of the faculty. Books counts for 
more if their use by students is stimulated by inspir- 
ing faculty example; but might it not be said with 
truth that the less competent the faculty the more the 
student needs books? Is it true that a “competent 
faculty will surely provide itself with these tools, up 
to the limit of the school’s financial resources”? They 
may wish to do so but be without control of the 
school’s financial resources. And the members may 
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Yale Law School 

individually be competent men but not organized int 
a faculty which can exert effective infl 

If ut is really true that law bo in suthcent 
numbers and usefully organized, are lispensable in 
legal education, the study of law school libraries should 
be made in order to help competent faculties get what 
they and their students require, and to impress o1 
others the fact that where law books are not thought 
to be indispensable tools, there is faulty legal education 

The very fact that it is difficult to get reliable 
and comparable figures indicates that the inquiry 
should be made. Something of the situation, however 


can be guessed at, using figures already available. Fac! 
year the American Association of Law Libraries 
piles statistics supplied by the libraries themse 
which are published in the Standard Legal Director 
Suppose we accept these figures for what they are 
worth, and add them to one of the tables in Dr. Reed’s 
volume. Table 6, beginning on page 532 
law schools of the United States and Canada by the 
size of the student bodies beginning with the largest 
and ending with the smallest. At the same time it 
arranges them in six groups according to the number 
of academic years required for graduation. These six 
groups indicate the extent of compliance with stand 
ards one and two, previously mentioned. If we add te 
this table figures for the size of the libraries of the 


arranges the 


respective schools, we shall have for each the size of 
the student body, the size of the library and the dura 





tion of the period of study, side by side 

In this table are to be found sixty-one of the 
schools which are members of the Association of Amer 
ican Law Schools. Thirteen fall in Group I (full time 
schools requiring more than five academic years after 


the high school); forty-two fall in Group II (five 
academic years required); and six fall in Group \ 
(mixed full-time and part-time schools). The sprea 


autumn of 192¢ 
Their libraries 
5.000 


of attendance at these schools in the 
was from 1,443 students down to 24 
varied in size from 255,000 volumes to 

The comparison by groups follows: 





No. of 

schools Attendance Volumes in librar 
Group I ho ae 255.000 to 23.50 
Group II ...... 42 t $6,500 to 5,001 
Group V . ca 717 to 124 3,224 to 7,001 


Even taking into account the diversity in the size 
of the schools, and allowing for inaccuracy of figures 
there is still too great an inequality in library facilities 
for schools all of which are supposed to have adequate 
libraries. The inequalities are illogical.. For example 
in Group II, a school of 292 students has 34,000 v 
umes, while a school in the same group having 633 
students has only 16,000 volumes in its library. 
Group V, a school of 717 students has only 12,160 
volumes. The following generalization might be made 
Schools in Group I have definitely in mind as a part 
of their educational programs, the development of tl 


1. Presumably this figure is inaccurate and should 
7,500 according to the requirement of the Association 
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libraries ew in Group II give evidence of 
such a plan; v those in Group V show such a dis- 
parity between students and books as to raise the pre- 
sumption that t former are not expected to use the 
latter 
So far, | spoken only of schools which are 
members of the sociation of American Law Schools. 
What is the sit mn of the non-member schools in 
nie regard to library facilities? According to Dr. Reed's 
table, they largest law schools in the coun- 
oi try, ranging from 2,320 students down to 8.? 
Five of which are larger than Harvard 
ul range in atte! e from 2,320 to 1,478 students. 
it Only one of ther is more than 12,000 volumes in its 
; library. A of 2,320 has 6,700 volumes; one 
ight of 2,300 has 5,250 volumes; one of 1,478 has 5,000 
n volumes \] these schools of largest attendance 
bl. i fall in Groups IV or V of Dr. Reed’s tabulation. 
‘iry hose schools lowest entrance requirements, 
ve shortest cout law study, and the largest bodies 
acl of students, have the smallest libraries. If law books 
om are the indispensable tools of legal education this is a 
lves serious situation 
or’ Of the 176 schools listed by Dr. Reed, 76 are in 
are Groups I to Ill, and 100 in Groups 1V to VI. The 
ed 76 schools have 14,626 students, and the 100 schools 
; th 30,735 student infer that more than two-thirds of 
the the 45,361 law students in the autumn of 1926 were 
rgest working witl an adequate supply of law books. 
ne it Have we here a partial explanation of the fact that in 
mbet each of twent x states, at the last examination for 
e six admission to the bar, the failures amounted to forty or 
‘and more per cent of those who were examined? 
id te Mere statistics of the size of libraries, placed 
F the alongside other salient facts concerning law schools are 
ze of capable of becoming signincant. But something more 
lura is needed. Section 6, of Article 6, of the Articles of 
the Association American Law Schocls reads as 
f the follows: 
‘mer “Comment September 1, 1927, it (the mem- 
time ber law school) shall own a law library of not less 
after 7 than seventy-five hundred volumes, which shall be so 
(five housed and administered as to be readily available for 
ip \ use by students and faculty.” . 
pread | “For addit to the library in the way of con- 
192¢ tinuations, and otherwise, there shall be spent over any 
raries period of five years at least seventy-five hundred dol- 
lars, of whicl least one thousand dollars shall be 
expended each year.’ 
These requirements represent the least favorable 


onditions und which a law school library may be 
said to be “adequate.” They insist that additions shall 
p the library reasonably well up to date. 
that s are not available unless they are 





—. § conveniently housed. And they stress the necessity 
ie ; lor proper administration. In other words, even books 
oe large numbers may be of little use unless they are 
cilit organized int rary and administered for use and 
=e service. A ci rative study of these conditions in 
-} uw school libraries would throw light on every phase 
+ ; f the inquiry in which Dr. Reed is already engaged. 
be he foregoing considerations seem to the writer 
121 to justify the statement already made that the need 
sal i lor emphasis on the library standard set up by the 
- ; \merican Bar Association is becoming every day more 
i i urgent. But there is a further justification for this 

( 0 newspapers announced that one school had 
raise gu S$ fourt! with an entering class of 1,200 and a total 
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statement. We are far from the time when Mark 
Hopkins on one end of a log and a student on the 
other end made a university or a law school. Now, 
student and teacher may be even farther apart and 
learn even more, if books are available. 

Lecturing and independent reading still have thei: 
proper place in education; but the most valuable re 
sults both for students and for the development of 
law come when the student gathers new material with 
which to test the validity of that which he has heard 
and read. This all involves books and more books 
There is happily a present tendency to study law in 
life as opposed to law in books, in professors’ heads, 
or in students’ note books. It is a tendency to observe 
at first hand and apprehend the significance of that 
which is going on around us, and then to draw con- 
clusions important for the development and reform of 
the law. But as “of the making of many books there 
is no end,” so the results of these very investigations 
become the subjects of new books, which then serve as 
the starting points for new investigations. And so 
law study advances by moving around a series of be- 
nign circles of each of which books form a necessary 
part. For such study the small school needs in its 
library as many different books or titles as does the 
large school. The latter needs also extensive duplica- 
tion of copies. 

Are not the above suggestions sufficiently sound 
hypotheses to warrant the belief that a detailed inquiry 
into law school libraries and their administration would 
be useful and highly important in the study of legal 
education ? 


SUPPLY AND DEMAND 


“Three generations of imbeciles are enough”—Mr. Justice 
Holmes ‘n Buck vs. Bell, a case involving the constitutionality 
of the Virginia Sterilization Act. (Adv. Op. 663; Sup. Ct. 
Rep. Vol. 47, page 584). 





Three generations are enough, 

Of course, for certain lines of stuff; 
But other lines, we know, require 

A number that’s distinctly higher; 
In fact, with such a small supply 
The chances are they’d fail and die. 


Consider, pray, the tabloid sheets, 

Their bunk and “blah” and moron feats; 
The men who sell synthetic booze 

With any label that you choose; 

The soiled divorcées who assuage 

Their griefs with profits from the stage; 


The market tipsters who can tell 
Exactly how your funds to swell; 
The plaintiff fair whose tearful face 
Makes jurors quite forget the case ; 
The advocates who use the jaw 

3y way of substitute for law ;— 


Consider these and many more 
And their demand for fools galore ; 
Consider their success depends 
Upon a stream that never ends, 
And you'll agree for certain stuff 
Three generations -en’t enough! 


J.R. T. 
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(SEORGE FAaRNuUM, 6 Beacon St., Boston, Mass 


Aeronautical Law 
Cuester W. CuTHELL, Chm., 20 Pine St., 
W. Jerrersor Davis, J. D. Spreckels Bldg., 


New York City. 
J San Diego, Cal. 
RANDOLPH BARTON, JR., 207 N. Calvert St., Baltimore, Md. 
Joun A. Expen, 816 Hippodrome Bldg., Cleveland, Ohio. 
B. M. Hovpen, 750 Main St., Hartford, Conn 
American Citisenetlp 

Dumont SmiruH, Chm., First Nat. Bank Bldg., 

Kans. 
Tuomas J. Norton, 
J. A. Van OspeL, 603 Farmers 
Joun Lorp O'Brian, Iroqu 


1364 Madison Park, Chicago, IIl. 
Trust Bldg., Anderson, Ind. 
N. Y 


suffalo, 


is Bldg 


CuHartes E, Matson, 502 Federal Trust Bldg., Lincoln, Neb. 
Commerce 

Rusu C. Butter, Chm., 120 S. LaSalle St., Chicago, III. 
Jutius Henry CouHEN, 74 Trinity Place, New York City. 
Cuar.es R. Fowier, New York Life Bldg., Minneapolis, Minn 
Artuur M. Geary, American Bank Bldg., Portland, Ore. 
Tuomas Hunt, 55 Congress St., Boston, Mass. 

Commercial Law and Bankruptcy 
Jacop M. Lasuiy, Chm., Central Nat. Bank Bldg., St. Louis, 

Mo. 

W. O. Hart, 134 Carondelet St, New Orleans, La. 
W. RANDOLPH MONTGOMERY, Broadway, New York City, 


MartTIN DINKELSPIEL, 901 De Young Bldg., 


Cal. 


Henry C. SHULL, 318 Davidson Bldg., Sioux City, lowa. 
Insurance Law 
Witt1AmM BrosmitH, Chm., 700 Main St., Hartford, Conn. 


Chicago, IIl. 
Minneapolis, 


Insurance Exchange Bldg., 
First Nat. Soo Line Bldg., 


ERNEST PALMER, 
JoHN JUNELL, 1310 
Minn, 


SHEPARD Bryan, Candler Bldg., — ta, Gi 


Josepn S. ConweELt, 238 Roumfort vad Mt. Airy, Pa. 
International Law 

James Brown Scort, Chm., 2 Jackson Place, Washington, D. C. 

Grorce W. WICKERSHAM, 40 Wall St., New York City. 


Joun W. Davis, 15 Broad St., New York City 

GeorGe WHARTON PEPPER, 2231 Land Title Bldg., Philadel 
phia, Pa. 

Cuartes S. Cusninc, Crocker First Nat. Bank Bldg., San 


Francisco, Cal. 

Jurisprudence and Law Reform 
Paut HowLanp, Chm., 802 Engineers Bldg., Cleveland, Ohio 
HENRY Tart, 40 Wall St., New York City. 
Roscoz Pounp, Harvard Law School, Cambridge, Mass. 
Wiuiam L. Ransom, 120 Broadway, New York City. 
Reeves T. STRICKLAND, Woodward Bldg., Washington, D. C 
Georce B. Rose, 314 W. Markham St., Little Rock, Ark. 
Jesse A. Miter, Equitable Bldg., Des Moines, Iowa. 
Tuomas C. Rinceway, Bartlett Bldg., Los Angeles, Cal 
James O. Murrin, 1906 Dime Bank Bldg., Detroit, Mich. 


Joun R. Montcomery, 120 S, LaSalle St., Chicago, IIL. 
Joseru F. O’ConneELL, 11 Beacon St 3oston, Mass. 

NATHAN WILLIAM MacCuesney, 30 N LaSalle St., Chicago, II! 
Joun C. Townes, Humble Oil & Refining Co., Houston, Texas. 
Scott M. Lortin, Box 509, Jacksonville, Fla. 

Joun R. Harpin, 765 Broad St., Newark, N. J. 

WILLIAM W. CraAwrorpd, 1106 Inter Southern Bldg., Louis- 


ville, Ky. 

Legal Aid Work 
REGINALD Heser Situ, Chm., 60 State St., Boston, Mass 
Witutram C. Coreman, U. S. District Court, Baltimore, Md 
Roy V. Reppy, Edison Bldg., Los Angeles, Cal. 
ALLEN WARDWELI >} Broad St., New York City. 
Forrest C. DonNELL, Central Nat. Bank Bldg., St. Louis, Mo. 

Memorials 

MacCracken, Jr., Chm., 209 S 





Witt1am P LaSalle St., Chi- 


cago, IIl. 


Ratpx B. Wiii1Amson, 606 Miller Bldg., Yakima, Wash. 
James R. KEATON, 600 Terminal Bldg., Oklahoma. City, Okla. 
Oscar C. Hutt, Dime Savings Bank Bldg., Detroit, Mich 

A. L. Scort, Commercial Club Bldg., Pioche, Nev 





Hutchinson, 


San Francisco, 
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1928-29 


Noteworthy Changes in Statute Law 


JosepH P. CHAMBERLAIN, Chm., 510 Kent all, Columbia 
Univ., New York City. 
MABEL WALKER WILLEBRANDT, Department of Justice, Wash- 


ington, D. C. 

Tuomas Z. Lee, 49 Westminster St., Providence, R. I. 
Joun P. Deerinc, 124 Main St., Biddeford, Me 

WituiAmM S. DaLzeLt, 450 Fourth Ave., Pittsburgh, Pa 

Professional Ethics and Grievances 

Tuomas Francis Howe, Chm., 7 S. Dearborn St., Chicago, Il 
Joun HiInk_ey, 215 N. —s St., Baltimore, Md. 
EaRLE W. Evans, First Nat. Bank Bldg., Wichita Kans. 


Georce B. Harris, 890 Union Trust Bldg., Cleveland, Ohio. 

WILLIAM MARSHALL Butuiirtt, Inter-Southe Bldg., Louis 
ville, Ky. 

Wittiam M. CHADBOURNE, 165 Broadway, New York City 

James A. Baker, Esperson Bldg., Houst exas 

Publications 

ALFRED C. INTEMANN, Chm., 31 Nassau St., New ¥ 

GRENVILLE CLARK, 31 Nassau St., New York { 

Haxotp B. Berrier, 1612 Market St., Philadelphia, Pa 


Georce T. PAGE, 605 Federal Bldg., Chicag 





Ore L. Puiiiips, Box 687, Albuquerque, N 

Publicity 
WaLter H. Ecxert, Chm., 10 S. LaSalle St., Chicago, Ill 
WILLIAM G. Lone, 448 Central Bldg., Seattle, Was 
CreyLon B. Frazer, Columbian Mutual Tower, Memphis, Tenn 
Wiutson I. Snyt 419 Judge Bldg., Salt Lak ty, Utah 
W. I. Evans, Box 1156, Miami, Fla 

Radio Law 
Lauis G. CALDWELL, Chm., 7 S. Dearborn St icag Ii] 
Ropert T. SwWAINE, 15 Broad St., New York ty 
Cassius E. Gates, 609 Central Bldg., Seattle, Was 
Epwarp A. ZIMMERMAN, 11 S. LaSalle St., Chicago, Ill 
Frep C. FerNacp, 938 Old South Bldg., B Mass 


Special Committees 


Change of Date of Presidential Inauguration 
Lev1 Cooxr, Chm., Union Trust Bldg., Washington, D. C 
James A. Devitt, Neagle Bldg., 
P. P. Camppeit, Southern Bldg., Washi m, D. | 
Georce W. Ritter, Commercial Bldg., Tole lo, Ohio 


% 


( )skaloo: Sa iOWad. 


Georce W. MorGcan, 1512 Merchants Nat. Bank Bldg., St 
Paul, Minn. 
Copyright and Reproduction of Magna Carta Pageant 
TAMES GRAFTON Rocers, Chairman, Boulder, Colo 
J. Weston ALLEN, 327 Tremont Bldg., Bost Mass 
Epwarkp A. ARMSTRONG, Princeton, N. J 
Gurney E. New.iin, Ex-Officio, 458 S. >] g St., Los Angeles 
Cal. 
Division of Eighth Circuit 
A. C. Paut, Chm., 854 Security Bldg., Minneapolis, Minn 
Georce B. Rost 14 W. Markham St., Litt ck, Ark 
Rosert S. Gast, Thatcher Bldg., Pueblo, Cok 
Detoss C. SHULL, 318 Davidson Bldg., S x City, Iowa 
Jesse A. MILLER, " Equitable Bldg., Des Moines, lowa. 
Tuomas F. Doran, Nat. Reserve Life Bldg., Topeka, Kans. 
Cuester I. Lone, First Nat. Bank Bldg., Wichita, Kans 
F, H. SrincHFietp, 900 Metropolitan Life Bldg., Minneapolis 
Minn. 
W. H. H. Pratt, 715 Commerce Bldg., Kansas City, Mo 
RaLtpH A. VAN Orspet, City Nat. Bk. Bldg maha, Neb 
J. O. Sern, Laughlin Bldg., Santa Fe, N. M 
AuBREY LawreNce, Fargo, N. D. 
James C. Denton, Mid-Continent Petroleum Corp., Tulsa 
Okla. 
Ira F. Biewitt, Madison, S. D. 
CHARLEs R. HoLirncswortn, 303 Eccles Bidg., Ogden, Utah 


ALBert W. McCo.toucn, Laramie, Wy: 
Education of Aliens and Naturalization 


Wituram C. Kinxeap, Chm., Hynds Bldg., Cheyenne, Wyo. 


J. Cotsy Bassett, 30 Federal St., Boston, Mass. 
Joun B. Hanrton, 207 Granite Block, Watertown, S. D. 
Wittr1am L. Murpuy, Montana Bldg., Missoula Mor nt. 





WHEELER P. BLoopcoop, 382 E 














a ete! 


Isa 








Federal Taxation 








HucGuH Sa 52 William St., New York City. 
GEOK M . Fifteenth St., Washington, D. C. 
ROBER M 5 rn Bldg., V’ashington, D. C. 
ALBERT | W estminste ig., Chicago, Ill. 
Louis A. LEcn Trust Co. Bldg., Milwaukee, Wis. 
Murray M. § AKER, 1814 First Nat. Bk. Bldg., Cincinnati, 
Ohi 
Harry C. Wi: Staley Bldg., Wichita Falls, Texas. 
Invitation to British and French Bars 
CuHartes E, H ES, Chm., 100 Broadway, New York City. 
CHE I. J Na Bldg., Wichita, Kans. 
] y W \ vad St ew York City. 
gnolia Bldg., Dallas, Texas 
RGE W 40 1 St., New York City. 
WILLIAM D 1E, 270 M: mn Ave., New York City. 
CHartes S. W N, 120 Broadway, New York City. 
JAMES B - 2 Jackson Bldg., Washington, D. C. 
Smas H. S 14 First Nat. Bank Bldg., Chicago, IIl. 
Judicial Salaries 
\ \ 38 yetteville St., Raleigh, N. C 
Ropert C. A 7 Citizens & Southern Bank Bldg., At- 
lanta. { 
Tuomas G First Nat. Bank Bldg., Detroit, Mich 
JAMES ( Mid-Continent Petroleum Corp., Tulsa, 
) P ( erce & Trust Co. Bldg., Mem- 
pnis, i 
FRANCIS RA rd Bldg., Philadelphia, Pa 
TuHomAs G 5 Exchange PI Jersey City, N. J. 
Membership 
RICHA m., 209 S. LaSalle St., Chicago, III. 
WALT! 08 Columbia Mutual Tower Bldg., Mem- 
pl | 
Ronest $ itcher Bldg., P Colo 
Lo \ " Manchester, N. H. 


STATE VICE-PRESIDENTS 





Alabama 
LAWRIE S Struve Bldg untsville 
P HARE % Bankers Bond Bldg., Birmingham 
CHARLII State House, Montgomery 
LARRY |. OS) 6 First Nat. Bank Bldg., Mobile 
G E | Box 929, Birmingham 
Alaska 
= 
| T. 
I | a 
VA] 
‘ \ m 
Arizona 
NK | Southern Arizona Bank Bldg., Tucson 
I.L. BA » File g Bid Phoenix 
( ( ral Bldg., Phoenix 
FRA x 1418, J 
SA} rs Bidg oenix 
Arkansas 
Southern Trust Bldg., Little Rock 
i > t rn Trust Bldg., Little Rock. 
M Boyle Blidg., Little Rock 
ettev; 
V. Mark St., Little Rock. 
California 
Standard Oil Bldg., San Francisco. 
520 Title Insurance Bldg., Los Angeles. 
CHARLES A F EY, 1516 Central Bank Bldg., Oakland. 
W. JErFt s, ]. D. Spreckels Bldg., San Diego 
\ Merchants Exchange Bldg., San Francisco. 
Canal Zone 
tre N nic Temple, Cristobal. 
. 
h } 412, Anc 
K I RDOM x S15 Ballx ? 
t al 
rson named in « tate is Vice-President and 
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Removal of Government Liens on Real Estate 
Joun T. Ricnarps, Chm., 1017 Marquette Bldg., Chicago, III. 
D. W. Ipprncs, 514 Harries Bldg., Dayton, Ohio. 
CLARENCE FE. Martin, Peoples Trust Bldg., Martinsburg, W. 
Va 
QO. QO. Haca, First Nat. Bank Bldg., Boise, Idaho. 
James H. Corsitt, Suffolk, Va. 


Representatives of A. B. A. to Conference of Delegates 


Jerrerson P. CHANDLER, Chm., Bartlett Bldg., Los Angeles, 
Cal. 

Burr W. Henry, 210 Baronne St., New Orleans, La 
Frep G. Dewey, 2005 Dime Bank Bldg., Detroit, Mich. 
Frank E. Currey, South Ariz. Bank Bldg., Tucson, Ariz. 
Auprey LAWRENCE, Fargo, N. D. 

Supplements to Canons of Professional Ethics 
Cuaries A. Boston, Chm., 15 Broad St., New York City. 
FE. A, Harriman, Southern Bldg., Washington, D. C. 
J. Purpon Wricut, 909 Maryland Trust Bldg., Baltimore, Md. 
A. K. Garpner, First Nat. Bank Bldg., Huron, S. D. 
W. H. H. Piart, 715 Commerce Bldg., Kansas City, Mo 


Henry FE. Davis, Florence, S. C. 
Tuomas J. Tyne, National Bldg., Nashville, Tenn. 
Guy R. Crump, 458 S. Spring St., Los Angeles, Cal 


Guy A. Tuompson, Liberty Central Trust Bldg., St. Louis, Mo. 
S. T. BLepsor, Railway Exchange Bldg., Chicago, III 


Uniform Judicial Procedure 


Tuomas W. Suerton, Chm., Nat. Bank of Commerce Blidg., 
Norfolk, Va. 

Henry U. Sims, 1010 First Nat. Bank Bldg., Bigmingham, Ala. 

Jostan Marvet, DuPont Bldg., Wilmington, Del. 

Cuester I. Lone, 830 First Nat. Bank Bldg., Wichita, Kans. 

A. C. Paut, Security Bldg., Minneapolis, Minn. 


AND LOCAL COUNCILS* 


Colorado 
Epwarp G. Know es, 407 International Trust Bldg., Denver. 
Hamer J. Barry, 727 Equitable Bildg., Denver. 
Frep W. Stow, Poudre Val. Nat. Bank Bldg., Fort Collins. 
B. Matcotm Erickson, Box 136, Trinidad. 
W. N. Searcy, Durango. 
Connecticut 
Epwarp M. Day, 50 State St., Hartford. 
Attyn L. Brown, 262 Broadway, Norwich. 
Joun Keocu, 97 Washington, St., South Norwalk. 
Grorce E. Hart, 129 Church St., New Haven. 
A_pert Aston, Woodbury. 
Delaware 
Cuartes F, Currey, 907 Market St., Wilmington. 
CrareNcE A. SOUTHERLAND, DuPont Bldg., Wilmington. 
Joun P. Larrey, DuPont Bldg., Wilmington. 
Wituram Prickett, 907 Market St., Wilmington. 
James M. TUNNELL, Georgetown. 
District of Columbia 
KaATHERIN R. Pike, Apt. 203, The Farnsboro, Washington. 
Cuartes V. Imtay, 1416 F St., Washington. 
James Craic Peacock, 1366 Nat. Press Bldg., Washington. 
Witutriam Wo rr Situ, 1046 U.S. Veterans Bldg., Washington. 
R. E. L. Smirn, 344 D S&t., N. W., Washington. 
Florida 
Epira M. Atkinson, Box 6088 Miami. 
W. IL. Evans, Box 1156, Miami. 
C. J. Morrow, Box 2751, Tampa. 
W. H. Extis, Box 426, Tallahassee. 
G. P. Garrett, 123% S. Orange Ave., Orlando. 
Georgia 
ArTHur Gray Powe tt, Citizens Southern Bank Blidg., Atlanta. 
Tuomas E. Ryats, Macon Nat. Bank Bldg., Macon. 
Rosert P. Jones, Atlanta Trust Co. Bldg., Atlanta. 
Henry B. TrourMaAn, Healy Bldg., Atlanta. 
Frank M. O iver, Citizens Trust Bldg., Savannah. 
Hawaii 
3ENJAMIN L. MArx, Bank of Hawaii Bidg., Honolulu. 
W. O. Situ, Stagenwald Bidg., Honolulu. 
Rogsins B. Anperson, Bank of Hawaii Bldg., Honolulu. 
C. S. Cartsmita, Hilo. 
A. L. Castie, Box 3349, Honolulu. 
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Idaho 
Po 


B 


A. L. Merritt, Carlson B 
E. J. Fraw ey, 606 Idaho i 
Wa ter H. Hanson, Wallace 

CuHaries M. Kaun, Box 202, Boise 
Ratpru S. Newtson, Coeur d'Alene 





Illinois 
Wa tter H. Ecxerrt, 10 S. LaSalle St., Chicag 
CLARENCE P, DENNING, 160 N. LaSalle St., Chicago 
Epwarp A. ZIMMERMAN, 11 S. LaSalle St., Chicag: 


R. D. Ropinson, 84 S. Cherry St., Galesbi 
Joun Hocan, First Nat. B 
Indiana 
James J. Moran, W. Main St., 
EpcGar M. Biessinec, Danville 
Francis A. SHAW, 517 Wysor Block, Muncie 
Mito N. Feicutner, Huntington Co. Bank Bldg., 
James A. VAn Ospot, 603 Farmers Trust Bldg 


Portland 


Huntington 
Anderson 


Iowa 
Moine 5 ot 


WESLEY ManrrTIN, 713 Des 
Henry SILwoip, Newton. 
Detoss C. SHULL, Davidson Bldg., Sioux City 
E. M. Carr, Manchester 


TRUMAN S. STEVENS, State 


218 


House, Des Moines 


Kansas 


Gitpert Friru, Emporia Nat'l Bank Bldg., Emporia 


DoucLas Hupson, 5 Marble Bldg., Fort Scott 
WILLARD Brooks, Beacon Bldg., Wichita 





Ratpu T. O’NerL, New England B 
LEONARD S. Ferry, New England 





Kentucky 
H. H. Tye, Williamsburg 
Joun A. RicuMmonp, 201 Peopl 
Joun M. TuHeopatp, Main St., Graysor 
B. R. Jovett, 202 McEldowney Bl 
D. H. Hucues, Paducah. 

Louisiana 
Jessy Benepicr Gessner, Marine Bank 
W. W. WeEsTERFIELD, Court of Appeal 
3urT W. Henry, 1612 Canal Bank Bldg., 
Percy SAInt, New Court Bldg., New 
Henry P. Dart, Jr., 1023 Canal ( 

leans. 


Bidg., New Orleans 
New Orleans. 
Ne W 


Orleans 


Orleans 


ommercial Bldg.. New Or 
Maine 

FisHer, 107 Winthrop St., Augusta 

102 Exchange St., Portland 


Wittiam H 
Harry L, Cram, 
RALPH T. PARKER, 114 ( 
WitiiaM B. SKELTON, 491 
Harotp H. Murcuie, 157 


Rumford 

Main St., Lewiston 
Main St., Calais 
Maryland 


ongress ™ 


Water I. DAwKINs, 1120 Fidelity Bldg., B 
J. Purpvon Wricut, 909 Maryland Trust BI 
1315 N. Jonathan S 


' 
1itimore 

1 
ig., Baltimore 


ALEXANDER ARMSTRON( t., Hagerstowr 

AuBREY PEARRE, JR., 1036 Calvert Bldg., Baltimore 

Wa ter L. CrarK, 843 Calvert Bldg., Baltimore 
Massachusetts 

Francis J. Carney, 937 Park Square Bldg., Bost 





JaAMes M. Swirt, 82 Devon , 
GEORGE F. Hocan, 16 Central Ave ni 
James H, BreNNAN, 18 Tremon B 
Tuomas J. Boynton, 294 Washingt St 
Michigan 
Watter S. Foster, Box 103, Lansing 


IsADoRE Levin, 1910 First Nat'l Bar Bldg., Detroit 
Frep P. Geis, Houseman Bldg., Grand Rapids 

Epson R. SUNDERLANI 1510 Cambridgé Road, Ann Arbor 
Roserts P. Hupson, 508 Adams Bldg., Sault St. Marie 


Minnesota 
Security Bldg., Minneapolis 
Nat'l Bank Bldg., Baudette 
G. A. Younaourst. 102 State Capitol St., St. Paul. 
D. F. Forey, 754 McKnight Bldg., Minneapolis 
FLorENCcE M. SELANDeER, 614 New York Life Bldg., 
Mississippi 
Life Bldg 


Maurice M. Moore, 854 
E. C. Mrppieron, First 


Minneapolis 


L. Barrett Jones, Lamar Jackson 
A. T. Strovatt, Okolona 

A. W. SHanps, Clev 
J. T. Drake, Port Gibson 
W. S. Wetca, Laurel 


eland 


Assy | 





[ATION JOURNAI 


Missouri 
Epwarp J. McCuLLen, 705 Olive St., St. | 
WALTER DiEHM, 906 Bell Telephone Bldg., St 
Homer HAL, 1667 Railway 
JoHn B. Gace, 1104 Grand 
FRANK W. MCALLISTER, 624 
Montana 
ilipsburg 


CFORD, 410 Bank Electr Didg ew 


nge Bldg 
Temple, Ka ( 


Bldg., Kansa 





Mc HUGH I 
WiLtiAM M. B 
Louis P. Donovan, Shelby 


RAYMOND 7 N st Power 


R. | 


Bidg., He 


le 
Bank Bldg 


CuHarves H., | I Nat'l 
Nebraska 
RNEST B. Perry, 609 First Nat'l Bank Bldg., I 





SeyMour S. Sipner, Union Nat’l Bank Bldg 

Harvey M. JoHNSEN, 624 Omaha Nat'l B 

Pau E. BostauGn, Hastings 

Joun J. HALLIGAN, Building & Loan Bldg 
Nevada 

heney Bldg., Rend 

Cheney Bldg., Reno 

1075 


E. W. CHENEY, ( 

FRANK H. Norcri 

rHomas F. Moran 

W. M. GARDINER 
Reno 

JoHN BERNARD Foy, 15 W 


sierra ot., Reno 
Farmers & Merchants Na Ba 
Second St., Rem 

New Hampshire 

rust Bldg., | ster 


79 Washington St., D 


LEsLig P Rochester Co 
GeorGe T. HUGHES 
JAMES W. REM Littleton 

JEREMY WALDRON, 4 Market St., 
Puiturp H, FAULKNER 


SNOW, 


Portsmout 
Sentinel Bldg., Keene 
New Jersey 

Nat'l Bank Bldg 


Market »t., Camae 


Wayne Dum Pp 
SAMUEL H. RICHARDS, 106 
REYNIER J. WORTENDYKE, 921 
Georce A. BourGEo!s, 
DUANE | 


iterson 


Bergen 

Law Bldg., Atlantic 

Branford St., Newa 
New Mexico 

Herpert C, Denny, Gallup. 

4. H. DArpEN, Raton. 

F. W. Ve Lacorrt, First 





MINAR 24 


\. H. Hupspetu, Exchange Bank Bidg., Carrizozo 

J. M. Hervey, ‘715 First Nat’l Bank Bldg., A juerque 
New York 

ALFRED ( IN NN, 31 Nassau St Ne 

Henry K. Davis, 140 Nassau St., New Y 

FRANCIS J. SULLIVAN, 120 Broadway, Ne 

ruHomas B. Correr, Plattsburgh. 

MicHAEL J. NooNAN, 807 Trust County Bldg ilagal 


North Carolina 
WINKLE, Jackson Bldg., Asheville 
JAMES H. Brincers, 123 N. Garnett St., Henderso 
Henry M. Lonpon, 
HAMILTON C. Jones, 101 Law Bldg., Charl 
Sipney S. ALDERMAN, Box 1496, Greensbor 

North Dakota 
ock Box 1334, Minot 

Second Nat’! Bank Bldg., Valley 
in 2 : st & Security N 

FRANK T. LemBke, Hettinger. 
W. E. Hoopes, Carrington. 


KINGSLAND VAN 


Raleigh. 








L. J. Paupa, Jr., | 
Joun O. HANCH:I 


\_LYDE 


Ohio 
Murray M SHOEMAKER, 1514 First Na I Dbidg 
Spitzer Bid 


RKBRIDE, 937 rb 


Morte nN, 42 | Way St., 





Columbu 
Bell Block, ( 

oning 
Oklahoma 

, 806 Braniff Bldg., O ma Lity 


1493, Muskogee 


505 


Mal 


Bank Bldg., ¥ gstow 


WaLTeR A. LYBRAN 
M. D. Green, Box 


James S. Twyrorp, Tradesmen’s Nat’] Bank Bldg., Okl 
City. 

Wittiam H. Zwick, Marland Oil C Okla. Bldg 
City. 

R. A. KLEINSCHM 1008 Mid-Cont Culsa 


Oregon 


Georce S. SHEPHERD, 725 Gasco P P. 
J. A. Fee, Jr., 314 Lewis St., Pe 
W. Latrr THompson, 926 N. W. >} Bank, Portland 


B. L. Eppy, Roseburg 


Lipa M. O’Bryon, 603 Court Hou 


Nat’l Bank Bldg., Albuquerque 














































































































STATE AND 


NEws Ol 








Pennsylvania 
LLIAM S. I 450 Fourth Ave., Pittsburgh. 
LIAM A sidg., Philadelphia 
ace W. S ig., Allentown. 
MAS J llidaysburg. 
(; } 
Roxas Bldg lanila 
A is Bldg., Mani 
; Mas 
g., Manila 
Porto Rico 
Box 404, San Juan 
IME S sidg., San Juan 
R I i San Juan. 
I 25, San Juan. 


la 


Rhode Island 


Trust Bldg., Provi- 


~ ospital 














le 
( spital Trust Bldg., Providence. 
Vi Wes V 
Turk a I ldg . Providence 
87 Weybossett St., Providence 
South Carolina 
I Temple, Greenville 
( I an irg 
Palme Bidg., Columbia. 
\ Broad St., Charleston. 
I \ Masonic Temple, Greenville 
South Dakota 
reeley Bldg., Sioux Falls 
I { x § 
GA h I k Bldg i n 
| 
%, g { st. 
Tennessee 
S Square, Fra n. 
M f mmerce & ist Bldg., Memphis 
A Independent Life Bldg., Nashville. 
mu, Bank of Commerce Bldg., Memphis. 
A f Provident Bldg., Chattanooga 
Texas 
s, 408 Texas Natl Bank Bldg., Fort 


LOCAL 
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PatmMer Hurcueson, Esperson Bldg., Houston. 

Cuarzes I. Francis, American Nat’l Bank Bldg., Wichita Falls 
Cuampe G. Carter, Alamo Nat'l Bank Bldg., San Antonio. 
Utah 
C. W. RAwLincs, 323 McIntyre Bldg., Salt Lake City. 

Cuartes R, HoLtincswortn, Eccles Bldg., Ogden. 

B. W. Musser, 604 Newhouse Bldg., Salt Lake City. 

O. K. Cray, Court House, Price. 

R. W. Younc, Vermont Bldg., Salt Lake City. 
Vermont 

rep M. Butter, Rutland. 

SHERMAN R. Mouton, 178 S. Prospect St., Burlington 

A. P. Carpenter, Brattleboro. 

Wa rer S. Fenton, Mead Bldg., Rutland. 


Grorce M. Hocan, St. Albans. 


Virginia 
Lecu R. Pace, 315 Mutual Bldg., Richmond. 
Tuomas W. SHELTON, Bank of Commerce Bldg., Norfolk. 
A. W. Parterson, 1136 Mutual Bldg., Richmond. 
Joun A. Coxe, c/o Life Insurance Co. of Va., Richmond. 
R. W. Carrincton, 1000 Travelers Bldg., Richmond. 


Washington 
B. H. Kizer, 1230 Old Nat'l Bank Bldg., Spokane. 
F, L. Srorter, First Savings & Trust Bank Bldg., Colfax. 
CuarLes H. Pau, c/o The Long Bell Lumber Co., Longview. 
Joun H. Powe , 1460 Dexter-Horton Bldg., Seattle. 
’, T. Post, Exchange Nat'l Bank, Spokane. 
West Virginia 
C. W. Fiesuer, Gassaway. 
Detzert T. Ropinson, Box 1104, Charleston. 
D. E. Frencu, Bluefield. 
Waricut Hucus, 1004 Wheeling Corp., 
Cuaries N. FINNELL, Keyser. 


Steel Bldg., Wheeling 


Wisconsin 
Ciirron WILLLIAMS, 3160 Plankington Bldg., Milwaukee. 
H. S. Ricwarps, Law Bldg., Madison. 
CHARLES Frienp, 6185 Plankington Bldg., Milwaukee. 
Apvotpn R. Janecxy, Badger Bldg., Racine. 
Wittiam A. Hayes, 912, 425 E. Water St., Milwaukee. 
Wyoming 
A. W. McCo..tovucn, Laramie. 
Cuartes E. Lane, 312 Hynds Bldg., Cheyenne. 
E. Pau. BAcCHELLER, 402 Midwest Bidg., Casper 
Lewis H. Brown, Rock Springs. 
C. A. ZarInG, Basin. 
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OF STATE 
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7 lies \ canvass, at 
the ballots cast 


the 


first meeting, of 


the membership President Webb, whose notable 





dowment for research work in the law. 


and 


California 





throughout the state for the new Board 

of Governors showed the following re- 

k canned Se sults: Members-at-large, Charles A. 
California State Bar Holds First Annual Beardsley, Leonard B. Slosson, Thomas 

Meeting C. Ridgway and Joseph J. Webb. First 

e S I f aliformia, recently district, Lawrence F. Puter; second, 

. gisiativ€ Jesse W. Carter; third, J. W. S. Butler; 

A 1 eceung fourth and fifth, O. K. Cushing and AIl- 








dd - ~~ bert A. Rosenshine; sixth, Walter H. 
-_«, otammer; eighth, David M. Burnett; 
ysis ninth and tenth, Alfred L. Bartlett and 


, end menrte 
: ae The Prank James; eleventh, Eugene Daney. 
every respect The address of welcome was deliv- 

, rv for th ered by Hon. Clayton R. Taylor of 

g i Ba Pasadena and the response on behalf 

Angeles, of the State Bar was made by Mr. 

ary Cali- Robert M. Fitzgerald of Oakland. At 

was elected se the afternoon session of the first day 
y the Governor C. C. Young delivered an ad 

( fi s dress on “Reorganization of State Gov- 

| Oa ernment.” At the evening. session 

S and President Joseph J. Webb delivered the 

res presidential address, in which he re- 
ne tar viewed the work of the State Bar and 

F. St Sa ndicated new avenues of activity for 

Dodge, | Ay the organization. One of these was a 


roposed movement to secure an en- 


public-spirited work on behalf of State 
Bar organization was of course familiar 
to all, received an ovation when he rose 
to speak. 

A spirited discussion of the rules for 
the regulation of the business of the 
Superior Courts of the state, recently 
promulgated by the Judicial Council, 
brought forth considerable criticism and 
a very spirited defense. Chief Justice 
Waste, head of the Judicial Council, 
read a resolution adopted by that body 
stating that it had at all times solicited 
the advice and assistance of the attor- 
neys and judges of the state and that 
it would welcome the appointment of a 
committee by the Board of Governors 
of the State Bar to meet and confer 
with it at any and all times. A pro- 
posal that a special committee of this 
kind be appointed by the President 
had already been embodied in a resolu 
tion presented in the State Bar meet 


ing, and this resolution was adopted 
Later, President Webb appointed the 
following members: Hubert T. Mor 
row, Los Angeles; E. C. Farnsworth 
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pressed in open court by him and 


counsel, Reports of the various 
tions were received and acted o1 
recommendations of the Sect 
Criminal Law and Procedure were aj 
proved: that the unanimous verd 
criminal cases be retained; that t 
ent law permitting, but not 
a defendant to take the stand 

own behalf, be retained and disapprov 
ing any change permitting the 

district attorney to comment ut 
failure to do so; that the present 





hibition against comment by t ‘ 
on the evidence be retained; that tl 
State’s right of appeal be 1 1 
so as to equal that 
either with or without 
to the effect of a reversa 

There was a meeting of the judicial 
section, at which former Judg Toh 
Perry Wood of Los Angeles presided 
Addresses were delivered by Mr. ¢ f 


Justice Waste on “The Advisabilit 


Giving Finality to tl Decisions of 


District Courts of Appeal’; by for 
Judge John Perry \ 1 on “Busir 
Administration for t Courts” 
Judge J. R. Welch on “Congestio1 
Courts, a Suggested Remedy’ xy Jude 
Walter Perry Johnson The Need 
for Relieving Trial Judg of Admini 


trative and Clerical Deta . 

Harry A. Hollzer, research secret 
the Judicial Council, on “Activit 
the Judicial Council of California.” Su 






i rising vote of thanks was tendered to 
the retiring president, Joseph J. Webb 
t this session the meeting approved in 
rinciple the provisions of a judge’s re 

ment bill, presented by J. R 

‘ch of San Jose and previously ap 
roved by the Judicial Section. 
Various dinners during the 





Judge 


furnished opportunities for sp« 
ig and social contacts Chere w 
or the members of the local 


trative committees, at which 
Chief Justice Louis W. Myers 
At geles presided It 
were delivered at tl 
rior Judge C. J 
co on “Problems of Practice,” 
mond §S. Taylor f Los Angeles t 
Publicity of Disciplinary Work” and 
Hon. William H. Donahue of Oak 


teresting addresses 
gathering by Su 


Goodell of San Fra: 


ind o Discip] as a Din g 
Problem.” Another dinner was for 
Section delegates, over which Howard 
Robertson of Los Angeles presided and 


it which addresses were delivered by 
Hon. Leon E. Gray, Oakland, on “Sec 
tion Work as a M s of Self-Expres 
ion,” by Charles A. Ch 


ristin of San 


Francisco on “Translating That Self 
I xpression Into Effective Action,” and 
Vv I | T) Lap of Richt i _ 
What the Sections in the Smaiiec 


Counties Can Do.” \ third was 

Section. Mr. Chief Justice 
; Court presided 
Mr 


Judicial 
WW 7 


\V aste the Supreme 


and an address was delivered by 








. | 
Cyclopedia of Federal Procedure | 
Civil and Criminal | 
A complete treatise on Federal procedure 
Embodying the suggestions of hundreds of lawyers and judges, it is a practical work, 
designed by lawyers of experience to answer the concrete problems of federal | 
practice. 
Always to date—A supplement will be published after every session of Congress. 
No new editions—published under our perpetual revision plan. If new enactments 
of congress should be so radical as to render the treatment of any distinct 
branch of the subject obsolete, a revision of the particular volume affected will 
be published. 
Complete forms prepared by the greatest expert on the preparation of legal docu- 
ments in the country, Clark A. Nichols, author of Nichols Annotated Forms—a form 
for every procedural act. 
Order now and take advantage of prepublication guaranty of not to exceed 7 volumes. 
Price $10 per volume. 
Published by 
401 East Ohio Street Since 1864 Chicago, Illinois 
Visalia; J. M. Inman, Sacra: perior Judge C. J Presiding Justice N. P. Conrey of th 
' Orrin J. Lowell, Auburn was elected Second District C urt Appeals, D 
[he meeting approved a numbet Homer Spence of vision One, on “Judicial Ethics.” 
proposed constitutional an 1 lected secretary The convention ca to an end witl 
be voted on at the coming el At the close of the morning s« a brilliant banquet at ft Hotel Hunt 
among them one permitting the waliv n Saturday, at which Hon Gurney E ington at which the Peg esident 
of trial by jury in felony cases, the Newlin of Los Angeles, Preside ol Joseph J Webb of San Francisco, 
consent of the defendant to be ex the American Bar Association presided, presided [he speakers were Mauric 


E. Harrison of San 
Schwartz of Los Angeles, and Gurne) 


E. Newlin of Los Angeles, presiden 
: , , 
of the American Bar Association The 


new president, Thomas C 
Los Angeles was lucted into ofhce 


( ol yrado 


Denver Bar Holds Meeting 
lhe Denver Bar Associati n 

meeting unde: 
the new 





president 


Septembe r eignt t Lommiuttees 
have been reorga ew rojec 
are under way, and, altogether, the Der 
ver Bar appears to girding it 

r a bigger and year. 
Among other things that have already 
been done by tl new I strat 


one of the most surprising 
rangement, in adva 
schedule of meetings 








the coming yeal I 

ntriguing and include a debate 

posed changes in the Workme: Con 
pensation Law, a " on Ship 
stead Bill, an analysis of proposed stat 
legislation befo t! legislature cot 
venes, a post 1 I work 
the legislature after t ession is ove 
which is to be give a celebrate 
local humorist, a joint meeting wit 


Francis "Milton 





Se er 
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Do You Always Check 
, Your Own and Your Op- 
COT ponent’s Brief Against 


| the Table of Cases Af- 
/ firmed or Reversed by the United 
States Supreme Court? 


OU should never fail to 

check your brief against 
the Table of Cases Afhfirm- 
ed or Reversed by the U.S. 
Supreme Court in the New 
Co-op. U. S. Digest. 


If a case you cite has 
ever been afhirmed by the 
Supreme Court your brief 
is strengthened, while in 
the event of its reversal you 
are protected against rely- 
ing on such a case. 


It is equally important 
to check your opponent’s 
Urief against this Table, for 
he may be relying on a 
case that has been reversed. 


The use of this Table 
alone may well save you 
many times the cost of the 
entire Digest. 


We shall be glad to sub- 
mit further details at your 
request. 








THE TLAWYERS Co-op. PUBLISHING CoO. 
ROCHESTER, N. Y. 





150 Nassau Street 
New Yu rk City 
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the medical association at which the Portage, President; Fred Englebracht President of the 
crime problem will be discussed, and, Jr., Secretary-Treasurer 3ar Association 
anally, a huge outing in the nearby The following were chosen officers of Other officers 
mountains. the newly organized Bremer County Brunckhorst, of 
To illustrate the progressive and wide Bar Association (Iowa) at its initial ident; and Pees 
awake spirit of the Denver Bar and Treasurer 
ciation, the Special Committee on ju- Sager; Vice-President, E. A. ae 
dicial salaries is working diligently with bein; Secretary, H. L. Leslie; Treasurer, 
the state committee to bring about th J. P. Murphy. BUYERS OF 
passage of Amendment No. 1 on the [he Ashland County (Ohio) Bar As Bn we Eingte gut Rastomess 
November election ballot. That amend sociation, at its recent meeting, elected oe Steel ait ef tae | oe 
ment to the state constitution has for the following officers: Judge W I Estimates, Appraisals or Advice cheerfully 
its object putting into the hands of Devor, President; H. E. Culbertson, furnished without bligatior 
the legislature the power to fix salaries Vice-President; 


Miss Mildred McKib BRIGGS & TURIVAS, Ine. 
of judges of the Supreme Court and of ben, Secretary and Treasurer 


Blue Island, (Chicago), Ill. 
the District Court which are now fixed Hon. W. J] srennan, was chosen 
by the constitution itself When the 


power is returned to the legislature ef = 
forts will be made through the legis . Unknown and Missing 
lature to increase those salaries H . N h d F 
There is only one state in the 1101 eirs earcne or 
paying less than Colorado for th é Ss An international organization serving 
ices ‘ Supre » Court judge 7" vane 7 , Lawyers and working along ethical lines in 
ices of Supreme ae udges = , the search for heirs and legatees in mat- 
three others which pay as little } an, ters intestate, testate or contested; also 
dicial pay has been raised in forty-fot aH, \ owners of dormant bank accounts, trust 
f the state f the union but not in ; y i : balances that have terminated, etc 
“J = cnres 'C " oes ist Ws . P ‘ : - We advance all expenses and handle 
Colorado where the pay judges h A , - cases on contingent basis 
remained the same since 1883 g sgt" Lewyere and others eprpereeing — us 
The Denver Bar’s committee is labor ' v Jeet in behali of heirs iound receive adequate 
. . . . Py compensation 
ing valiantly in the campaign to ul ga ae Ne Ee 
cate the voters and is being aided by A BOON TO sent to Lawyers on request Legal rep 


speakers’ bureau of forty Denver law resentatives listed for emergency service 
pa who have addressed many publ WHITE SHIRT WEARERS Ww. C. COX & COMPANY 
meetings pointing out the many reasor To Lawyers—To men of all Pro- Federal Reserve Bank Bidg., CHICAGO 
why the amendment should be adopted fessions and to men engaged in an 
JosepH C. SAMPSON Executive capacity—Here is a 
revolution. 7, ea in men’s shirts. 


J 
The cuffs on FHILCUFF Shirts are n 
made of ONE PIECE of multi-ply fabric f 


N [ iscel lan eous with the fold line WOVEN in. EITHER 
side being the right side, they can in- : : 

stantly reversed showing a straight white Forms by Dwight G McCarty, 
line at the wrist and they will not wrinkle. A. M., LL. B. 


; Miscellaneous e Made in a fine white broadcloth, in both Illustrated in “‘Law Office Management” 
Marion R. Hammer, Tr., of Newto1 neckband and collar-attached styles. Manufactured and Sold by 


as ted President of the Sixth Di ; Klipto Loose Leaf Co. 
was elected President of the Sixth i Price—$2.50 per garment pto Loose Lea | 
Simple practical forms devised 


trict Bar Association (lowa) at “ a“ . 
et) the sru0 ‘ unabie to procure them 

annual meeting of the Association in your city, write us. to help the lawyer arrive at a 

fair charge for his services 


September. Hugo Schultz was elected 
director for Jasper County e a’ . Samples of forms on request 
At the annual meeting of the Eig! hin 
teenth Judicial Circuit (W is.) Sar Asso WITH SEM/ SOFT CUFFS KLIPTO LOOSE LEAF CO. 


att : September th, i eal : 
. lation in o¢ ember, tol N Philcuff, Inc., 34 W. 33rd St., New York, N. Y. Mason City, lowa 
officers were elected : 


Asso meeting in September: President, E. A 
l 


ochiels 






























































APPLICATION FOR MEMBERSHIP 


To The American Bar Association, 
209 S. La Salle St., Chicago, III. ; Sate 
I hereby make application for membership in the Association and certify the following 
(a. | amy a member in good standing of the Bar of the 


192 


State (or States) of 


I am a member of the following Associations of the Bar.. 
(b) Iam White 0 Indian O Mongolian O Negro O 


NAME 

MAILING ADDRESS 

CITY and STATE. 

Endorsed by..... ‘ ....Addres 


Check to the order of American Bar Association for $.. wade is attached 

If this application is made between July 1 and September 30, the check should be for $8.00; if between October 
l and December 31, for $6.00; if between January 1 and March 31, for $4.00, and if between April 1 and June 30 
for $2.00 

A member receives the monthly American Bar Association Journal beginning with the month of his ele : 
and the report of the annual meeting of the Association. This report is a record of the activities of the Associa 
tion and contains a list of the members 


tiof 




















